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CODIFICATION OF HINDU LAWS : ITS EFFECT ON JOINT FAMILY STRUCTURE
B.K.Sharma* & Vijay Nagpal**

I. INTRODUCTION

In India, there is a presumption that every Hindu Family is joint. The joint and undivided family is the normal condition of Hindu society.
 An undivided Hindu family is joint not in estate but in food and worship. The British courts applied the presumption that members of a Hindu family are living in a state of union unless contrary is established, although social conditions prevailing at the early times when the presumption was applied by text writers had undergone a tremendous change.
  However, the possession of joint property is not a requisite for constitution of joint family. Hindus get a joint family status by birth and the joint family property is only an adjunct of joint family.
  

In the Vedic times, the head of the family had absolute control over the family property and partition of the property was unknown.
 In the later Sutra period along with the tradition of patriarchal family, there persisted side by side a trend towards individual families.
 With the flux of time, individual property and women’s property emerged and gradually expanded in scope and interest but the Hindu family continued to be joint and did not disintegrate into individual families.
  This feat was achieved by the Smriti writers, on the one hand, holding out certain concessions regarding  property rights which an individuals seeks in the nuclear family, on the other hand, they were cautious enough not to undermine the structure of the joint family. 

During the British period, certain changes were introduced relating to Hindu law by process of legislations. Some contemporary trends like, industrialization, socialization, changing work scenario affected people to leave joint family in search of work.  The twentieth century developments like globalization, advancement of bio-technology, a revolution in information technology, change in morality and values from character to career have a tremendous impact on the traditional myopic outlook of joint family. Riots and militancy have also attributed towards the breaking of joint family. Slowly, all these and other related factors have contributed to the evolution of a new mode of family life which is found to be inconsistent with the old Hindu pattern. 

After independence, the movement for empowerment of women gained momentum. It was felt that if women are economically sound, then many problems relating to them can be solved. Therefore, in the process of codification of Hindu Personal Laws inter alia , Hindu Succession Act, 1956 was passed wherein the  females in the Mitakshara joint family were conferred property rights and a dent was made in the male fortification of joint family property concept. 

Section 6 of the Act of 1956 conferred on the daughters of the family and the children of predeceased daughter, a share in the coparcenary property of the family.
 Section 14 of the Act
 on the other hand, made the female absolute owner of the property in her hands. Earlier, any property inherited by a Hindu female was held by her as limited owner which on her death reverted back to the heir of last male holder. More recent legislations in the states of Maharashtra, Tamilnadu, Andhra Pradesh and Karnataka have amended section 6 of the Act of  1956 by making the daughter a coparcener like a son having a birthright in the joint family property. A further move is under-way to introduce a uniform law for all the Hindus in India by amending the Act of 1956.

In this backdrop the question which arises is: whether making the daughter a coparcener would not affect adversely the already attenuating joint family ties. Or whether the right of the married daughter to become Karta of a family of which she has ceased to be a member by virtue of  her marriage along with the introduction of a stranger (i.e. her husband) be a cause of strained relations in the joint family of her parents. Similarly whether daughter’s right to get her share partitioned from her natal family be a reason for strained relations between brothers and sisters on the one hand and between her and her husband on the other hand. Allied with this there may be lurking aspect of the marriage of the daughter because in arranged marriage, invariably dowry plays a role. Then in these circumstances who, how and in what way the dowry would be arranged. Therefore these inter-related questions need to be examined.

II. JOINT HINDU FAMILY AND JOINT FAMILY PROPERTY
Hindu joint family consists of the common ancestor and all his lineal male descendants up to any generation together with the wife or wives or widows and unmarried daughters of the common ancestor and of the lineal male descendants.
 On marriage daughter ceases to be member of the joint family and becomes member of her husband’s family.  A widowed daughter however can return to her father’s house and is entitled to maintenance from the joint family. Children of void and annulled voidable marriages are also member of joint family.
 After the death of the common ancestor, a joint family does not come to an end. It is only that for bringing a joint family into existence that a common ancestor is required but for its continuation his presence is not required. Consequently, there is neither any limit of number of persons in the joint family nor the remoteness of their descent from the common ancestor nor the distance of their relationship from each other
.

The joint and undivided family is the normal condition of Hindu society.
  The presumption of union is stronger in case of brothers than in case of cousins, and farther you go from the founder of the family, the presumption becomes weaker and weaker.
 The initial burden of separation is on the one who sets up partition.

  
In the general body of the Hindu joint family, the Hindu coparcenary is a much narrower body. It includes only those persons in the family who acquire an interest in the joint family property by birth. These are the three male generations next to the owner in unbroken male descent. A coparcenary is creature of law and can not be created by agreement except that a male can be inducted by way of adoption. No female can be a coparcener. There is difference between Mitakshra and Dayabhag schools of Hindu Law which fundamentally differ in this respect as in Dayabhag school there is no coparcenary between the father and the son. The father of Dayabhag Joint Family is absolute owner of ancestral as well as separate property and the co-parcenary comes into existence only after the death of the father. Therefore it can exist amongst brothers, uncles and nephew and grand uncle and grand nephew. But in case of Mitakshra school of Hindu Law, the coparcenary exists between father, son, grand son and great grand son.
 In Dayabhag there is coparcenary amongst brothers, uncles and nephews and grand uncles and grand nephews and cousins. There is only unity of possession and rule of survivorship of Mitakshra in which the share of a coparcener after his death in the joint family property devolves to other surviving coparceners, does not apply. The Dayabagh coparcener has a defined share in the coparcenary property which after his death, devolves by succession to his heirs. Such heirs, in default of male issue, could be his widow or widows or his daughter or daughters. A coparcenary under Dayabagh law could consist of males as well as females.
 But if a separate person dies leaving behind one son, no coparcenary can come into existence. Similarly, coparcenary can not start or remain amongst females alone.

In Mitakshra Law the property is divided into two classes, unobstructed heritage or (apratibandh daya) and obstructed heritage (sapratibandh daya).
 The property in which the son, grandson and great grandson have a birth right is called unobstructed heritage which means that without any obstruction the male issue has a right by birth.  Therefore, by way of a necessary corollary, the son (which expression includes a grand son and great grandson) can restrain the father from alienating the property for any purpose not recognized by Hindu Law.  The right of the son to the property arises from the mere fact of his birth in the family, and he becomes coparcener with his father in ancestral property by birth. But property, the right to which accrues not by birth but on the death of the last owner without leaving male issue is called obstructed heritage. It is called obstructed heritage, because the accrual of the right to it is obstructed by the existence of the owner.
 The unobstructed heritage devolves by the rule of survivorship; the obstructed heritage by succession. 

In Dayabagh Law the distinction between unobstructed and obstructed heritage does not exist as in the principle of birth right of a son is not recognized and whole of the property devolves by succession on the demise of the father. But in Dayabagh law also the brothers or uncle and nephew or cousins would hold the property as coparcenary property but this interest in the coparcenary property is a defined share and not a fluctuating interest as it exists in Mitakshra Law.


Under Mitakshra Law a property inherited from one’s father, father’s father or father’s father’s father is called ancestral property. The term in its technical sense, is applied to property which descends upon one person in such a manner that his male issue gets certain right as against him.
 But where property has been inherited from a collateral relations, as brother, sister, nephew, uncle, cousin or maternal grand parents or maternal relations, it is not ancestral in his hands in relation to his male issue in which he would acquire a birth right. 


Under Dayabagh Law a son does not get a birth right in the joint family property but like Mitakshra Law, in  Dayabagh Law also property inherited from a father, grandfather or great grandfather is ancestral property and held in defined shares by the coparceners as joint family property. In contrast with the doctrine of ‘aggregate ownership’ or community of ownership of Mitakshra Law, the coparceners in Dayabagh family hold the property in ‘fractional ownership’ or ‘quasi severality’.  The property whether coparcenary or self acquired, in Dayabagha Law, goes by succession after the death of the coparcener. In Dayabagha Law, a daughter or a widow is also a coparcener and inherits the property in the absence of a son. The only difference between a male and a female coparcener was that the property in the hands of a female coparcener was her limited estate and after her death the property passed not to her heirs, but to the next heir of the male from whom she inherited.

III. CHANGES INTRODUCED BY THE LEGISLATION

The British brought with them new ideology, liberal ideas and democratic traditions, which gave an impetus to the movement for the upliftment of the women who had remained downtrodden for centuries, by the spread of education. Raja Ram Mohan Roy, who was a great mind, saw the richness of English literature which was full of not only scientific ideas and inventions necessary for the economic growth of the country, but of liberalism and democratic traditions. Raja Ram Mohan Roy started a campaign for the removal of injustice against women which was carried forward by Ishwarchandra Vidya-Sagar and other social reformers.  The agitation started by Raja Ram Mohan Roy culminated in legislation, passed later by the efforts of Ishwarchandra Vidyasagar in the form of Widow Remarriage Act, 1856. The women who were earlier confined to the precincts of the four walls of the house and lived in the narrow world of husband and children, education could not bring a considerable change in them so as to instill in them a desire to break away from the traditional morality. The Congress movement in the leadership of Mahatama Gandhi, brought women out from their hearths to face lathis and bullets of the British. It was felt that without economic independence, the lot of the women can not be improved. So in order to give her some amount of economic security in the joint family, the Hindu Law of Inheritance (Amendment ) Act, 1929 was passed by which some females, such as son’s daughter, daughter’s daughter, sister and sister’s daughter were made  heirs after the father, in the order of succession.


The position of a widow was improved by the Hindu Women’s Rights to Property Act, 1937 (hereinafter called the Act of 1937) which put the three widows mentioned in section 3(1) on the same level as the male issue of the last owner.
 The three widows are: widow of deceased, the widow of a predeceased son and the widow of a predeceased son of a predeceased son. They were entitled to the separate property of a Hindu male where he was governed by Mitakshra school and all types of property whether coparcenary or separate property of a male where he was governed by Dayabagha Law. Prior to the enactment of the Act of 1937, a widow in respect of separate property left by her deceased husband had no right of inheritance, in both Mitakshra and Dayabhaga schools, where the deceased had left a son, grandson or great grandson. The Act of 1937 improved her legal position and made the widow a co-heir with her son, grandson or great grandson, as the case may be.


Under sub-section (2) of Section  3 of the Act, 1937 where a male Hindu governed by Mitakshra died having at the time of his death an interest  in the Hindu joint family property, his interest in the joint family vested in his widow immediately upon his death and did not devolve on other coparceners by survivorship. The widow was given all the powers of a coparcener in the family including the right to ask for partition. But the Act of 1937 did not make her a coparcener although she has the status of a coparcener and as such was the survivor of her husband’s persona in the family after his death. However, sub section (3) expressly declared that the interest devolving upon a widow under section 3 would be a limited interest known as ‘Hindu Women’s Estate’. The widow could enjoy the property for her life time if she had got it partitioned from the joint family and on her death would revert to her husband’s heirs known as reversioners. But if the widow died, without any partition having taken place, her interest in the property would pass by survivorship to other coparceners.
 It has been held that she could alienate her interest in the coparcenary property for legal necessity and it was liable to be attached and sold in execution of a decree passed against the widow.
 If the alienation made by the widow was without any legal necessity, the reversioners could file a suit for a declaration that the alienation made by the widow was not binding on them and the alienee could enjoy the property only during her lifetime and after her death it reverted back to the reversioners.

Before the industrialization and urbanization, the family remained a well knit unit, joint in food and worship and vocation But with the coparceners going out for employment individual families came into existence and the coparceners could retain the property which they earned with their own skill and exertion even if they were given a specialized training at the cost of the family.
 Similarly, the recognition of power of a coparcener to alienate his undivided share in the joint family property contributed to the elimination of the joint family property and was thus ‘against the very constitution of the joint family’.
 The law of coparcener’s power of alienation is the product of judicial legislation. For instance, it has been held by the Privy Council that the purchase of undivided interest at an execution sale during the life of debtor of his separate debt acquires his interest in such property and can get it realized by partition
. According to Bombay, Madras and Madhya Pradesh High Courts a coparcener has power to alienate by sale or mortage for value his undivided interest without the cousent of other coparceners27a. Similarly, with the increasing importance of individual interest, the idea of vested interest in the family property began to affect the attitude of younger men which prompted them to file more and more suits for partition: Even a minor member of copartenary could  file a suit for partition27b. Thus, the British Courts’ interpretation of the provisions of Hindu Law and statutory changes provided a fertile ground for the germination of seed of individual families.


The Act which brought about a fundamental change in the law of Inheritance and which was particularly destined to affect the nature and constitution of the Hindu family and the Hindu society in general, was the Hindu Succession Act, 1956. The Act of 1956, inter alia, brought about three basic changes regarding the coparcenary property without destroying the joint family structure. First a coparcener was given a power to dispose of his undivided interest in Hindu Mitakshra coparcenary by will.27c Second, under section 6 of the Act, where a coparcener dies intestate his undivided share in the coparcenary property does not devolve by survivorship but by succession.
 Third, after the commencement of the Act, any property in the hands of a female is her absolute property and not a limited estate as was the case under the Act of 1937.

While the Act of 1956 which introduced changes uniformly on an all India basis some States have taken the reforms to their logical end. Kerala was the first State, which totally abolished the right by birth of the son and put an end to the joint Hindu family instead of tinkering with the coparcenary by passing the Kerala Joint Hindu Family System (Abolition) Act, 1975 (hereinafter cited as Act of 1975). By virtue of Section 3 of the Act of 1975, the joint family system of the Marumakka-ttyam Tarwad stood abolished by the operation of law and properties of the joint family are held thereafter by the members of the joint family as tenants-in-common as if there was a partition.
 This Act by virtue of section 5 also abolished, the pious obligation of the son to pay off the debts of the father, was also abolished.


On the other hand, the four States of Andhra Pradesh, Tamil Nadu, Maharashtra and Karnataka, have amended the provisions of the Act of 1956 affecting changes in the Mitakshra coparcenary of the Hindu undivided family. Through these amendments the daughter has been made a coparcener like a son having a birth-right in the joint family property. The daughter as a coparcener is bound by the common liabilities and can also become a Karta of the joint family and presumably retain this right even after her marriage whereupon she has to move to her husband’s place. However, these statutes do not speak of anything about the pious obligation of the son. It is not clear whether daughter, like a son, would also be subject to the Hindu Law doctrine of ‘son’s obligation to pay off the debts of his father’ by which the son’s interest in the coparcenary property is liable for the personal debt of the father. Whereas, the Act of 1975 in Kerala, abrogated this doctrine, the law in these four States is silent about it.


Now, the Law Commission of India, in its 174th Report has recommended to amend the Act of 1956 in an effort to make the law uniformly applicable to all the Hindus in India and have proposed the Hindu Succession (Amendment) Bill, 2000 (see Annexure-I). The Law Commission has proposed the amendment on the lines of the amendments made by the four States of Andhra Pradesh and others with certain improvements and have not approved Kerala   Model. The Commission has improved Andhra Model on two counts. One, clause 2(4) of the Bill proposes to abolish the doctrine of pious obligation of the son as it would amount to discrimination of the son’s (including grandson and great grandson) share alone,  in the coparcenary property, and not that of the daughter. Two, clause 3 of the Bill proposes to delete section 23 from the Act of 1956. Under section 23,
 if there is a dwelling house which is occupied by the family, a female heir would not be entitled to ask for partition of the house till the male heirs choose to divide their respective shares.


Thus, we have seen that starting from the Act of 1937 whereby a widow was made a ‘substituted coparcener’ and the right of a female to own a property inherited from a male as ‘limited owner’ thereof, now the capacity of a female to own property absolutely without any limitation and the daughter being given the status of a coparcener, we have come a long way. It can not be convincingly said that the change in society’s outlook has triggered the reforms or it is vice-versa. But this we can say with conviction that the joint family structure which existed a half a century or more before in India has undergone a tremendous change and has remained more in form than in practice. So far as the concept of coparcenary property is concerned, the old interest shrinking to a negligible existence and the new is not coming into existence, partly by the provisions of Act of 1956 and partly by the decisions of the Supreme Court34a.

By virtue of Supreme Court decisions, the possibility of coparcenary property coming into existence is foreclosed. Under the traditional Hindu Law, when a son inherits the property from his father, he takes it as joint family property. But now the Supreme Court in CWT Vs. Chandra Sen
 upholding the view of certain High Courts
, have held that when a Hindu male inherits the property from his father under section 8 of the Hindu Succession Act, he takes it as his separate property and not joint family property vis-à-vis his sons. 



Considering the overall effect of all these developments, it is clear that where there is no joint family property or it is insignificant, no new joint family property can come into existence. Similarly, if the family has considerable joint family property, it could diminish to naught in two or three generations.

IV. CONCLUSION

A close analysis of the above provisions would reveal that the changes introduced by the Hindu Succession Act of 1956 would undermine the continuance of the joint family structure. The joint family property which used to devolve to the coparceners by survivorship after the death of a coparcener, now under section 30 can be given away by will.  Secondly if the coparcener dies without making a will and leaves behind any female heir, then his interest in the joint family would not go by survivorship but by succession. Earlier any coparcenary property which went to a female by succession, whether under Dayabagha or Mitakshra Law, was but her limited estate which on her demise would revert back to the heirs of last male holder. But now, any property coming to a female from any source is her absolute property, not a limited estate, which on her death would go to her heirs by succession.


Thus Act of 1956, as we see was another milestone in the development of a situation which gradually eroded the concept of joint family property. The twin factors of urbanization and industrialization caused the people to drift away from traditional joint family fold and go out in search of jobs. This new development led to the passing of the Gains of Learning Act, 1930 under which earnings of a coparcener through his own exertion and without detriment to joint family property, belong to the coparcener separately.  Before the passing of this Act, the courts held that income earned by a member of joint family by a professional occupation requiring special training was joint family property, if such training was imparted at the expense of joint family property. For instance, getting into Indian Civil Service was at the expense of the family, hence, the income earned by the coparcener belonged to the joint family.
 But, after the independence, the courts, while interpreting the provisions of the Act of 1956, have leaned in favour of separate property and not joint family property. For instance, in Commissioner Wealth Tax v. Chandra Sen
, it has been held that property inherited under section 8 of the Act of 1956, by the son from his father, grandfather or great grandfather, is his separate property and not joint family property. Under the traditional law, any property inherited by a son from his male ancestors is joint family property and not separate property.


While interpreting section 6 of the Act also, the Supreme Court has undermined the concept of joint family property. Under this section, if a Hindu male dies intestate leaving behind a female heir specified in class-I of the schedule, then his share would not devolve to other coparceners by survivorship but by succession under the Act. Exp-I to the section lays down a procedure to work out the undivided interest of the deceased coparcener in the coparcenary property. It provides a fiction as if there was a notional partition immediately before the death of the deceased coparcener. The share which would have come to the deceased would be available for succession. 


But the Supreme Court in Gurupad v. Hirabai
 has given a different interpretation of Section 6 and has interpreted it in such a way as if the notional partition is a real partition. In this case the father F died leaving behind a widow W; two sons, S1 and S2 and three daughters D1, D2 and D3. After F’s death his share, according to the fiction would come out to be ¼. This ¼ share is to be divided amongst all the heirs i.e.1/24 each. But in this case the Supreme Court gave the mother 7/24, by adding ¼ share which she would have got if there were a partition during the life time of F, as if this notional partition was a real partition under 1section 6. The Court observed40a:
“--------the assumption once made is irrevocable. In other words, the assumption having been made once for the purpose of ascertaining the share of the deceased in the coparcenary property one can not got back on that assumption and ascertain the share of the heirs without reference to it------. All the consequences which flow from real position have to be logically worked out------.  The allotment of this share is not a processional step devised conclusion. It has to be treated and accepted as a concrete reality.---- The inevitable corollary of this position is that the heir will get his or her share in the interest which the deceased had in coparcenary property at the time of his death, in addition to the share which he or she received or must be deemed to have received in the notional partition”.


However, the Supreme Court in a subsequent decision  of State v. Narayan Rao
, has confined the application of Gurupad to the cases where the widow has filed a suit asking for her share.



In a patriarchal society it is the wife who follows the husband. This means that a daughter has to leave her parent’s house and follow her husband in matrimonial home established by him. It is now only in a small segment of people that wives are engaged in gainful employment, thus, are economically independent. But still, in such cases also the matrimonial home belongs to the husband. Therefore, the normal psyche of the people in India about daughters veers round the idea that daughters are ‘Paraya Dhan’ (others property). It is for this reason that people think that if daughters are given right in the property along with the sons, the property of the family is lost to another family. Daughters are, otherwise, no less dear to the parents. It was perhaps for this reason that the custom of dowry started so that daughters could be duly compensated from the parents side for the loss of their property rights. It is a different matter that this custom of dowry assumed evil dimensions at the hands of greedy people. After the enactment of Hindu Succession Act, 1956 under which daughter (daughter of a predeceased son also) were made class-I heirs,  the people held the old feelings tenaciously and the fathers either exclude the daughters from the property by making a will or in most of the cases the daughters themselves renounce their shares in favour of their brothers. Of course, now-a-days, in some sporadic cases, litigation between brothers and sisters is also seen. Under Hindu Law, it is pious duty of the family to marry the daughters, therefore, if a partition in the family takes place, a provision for the marriage of unmarried daughters of the father has to be made out of joint family property. Similarly, a father has the power to make a gift of small portion of joint family immovable property to daughter after her marriage.
 The Supreme Court justified such gift by saying that it was given in lieu of daughter’s share in partition which was recognized in ancient law.  But giving a share to the daughter by way of gift from the joint family property is held to be void.


Another objection of giving the daughter a share in parents joint family property is that by making a daughter coparcener would cause inequality between the sexes and would violate the constitutional mandate of equality. The daughters would be entitled to get property from both the parents as well as in-laws side whereas the male is not entitled to claim any property from his in-laws. In reply to this objection it can be said that whatever the brother(s) would loose by the joint family property with their sister(s), they would be compensated by the share, their wives would get in property of their parents. But this would create more problems than solving them. First, after the marriage, the husbands may pressurize their wives to get their share partitioned from their parents family, a fact, which would sow dissentions between the husband wife dou on the one hand and parents of the wife on the other. Second, in place of dowry, the husbands may consider the wealth of the wives which they would get from their parents. Now, the boy may have an eye on the prospect of dowry which the girl would bring along with her in marriage.  Then, the boy may consider the overall wealth of girl’s parents which would fall to her share. It is now rightly argued that giving a share in the joint family property to the daughter would eradicate the scourge of dowry. The parents would not be obliged to give dowry to the daughter as it is necessarily in lieu of her share in family property. But in most of the cases, the daughters are given dowry out of love and affection of the parents. But in case they have a share in the property itself, it will destroy the pious relationship on which the whole edifice of joint family stands. Now, under traditional Hindu Law, it is not only the pious duty of the parents to marry off the daughter but also to bear some burden of her children and grand children.


In conclusion, we can say, that the time is not yet ripe and the society has not progressed so far; the old notions and value still holding tenaciously, to make the daughter a coparcener. The daughters were given a share in the father’s property under the Act of 1956 still in most of the cases they renounce their interest in favour of their brothers. Under section 23 of the Act of 1956, a female heir  is entitled to live in the dwelling house and she is disentitled from claiming a share till the male heirs decide to partition it.  In case of a married daughter, she does not have a right of residence also. The idea was only to stop entry of a stranger in the dwelling house. Most of the females in India are dependent on their male counterparts. In a broken marriage or on divorce, daughters fall back upon their parents, even in most of those cases where they are economically independent. This emotional bonding which remains strong between daughters with parents’ side would eventually become tenuous and property disputes would drive a wedge creating a fissure wider and wider. 

(
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�    	The Law Commission of India in its 174th Report have recommended to amend Hindu Succession Act making the daughter a coparcener in the joint family property like a son. For Draft Hindu Succession (Amendment) Bill, 2000, see Annexure.


�    	Paras Diwan, supra n. 1, at 234.


�    	See Section 16, Hindu Marriage Act, 1955.


� 	Mayne spura n. 1 at 526. in the village Jawaharke near Mansa in Punjab five generations of a family having 99 members are living together in a house which extends to half-an-acre, see a Writeup in Hindustan Times, Nov. 11, 2004 at 1. 


�     	Mayne supra n. 1 at 525.


� 	Ibid.


�    	For details see Paras Diwan, supra n.1, Ch. XIII.


� 	Mullah, supra  n. 3 at 432


� 	These terms are explained in Mitakshra thus: the wealth of the father or of the paternal grandfather he come the property of his sons or his grandsons in right of their being his sons or his grandsons and that is an inheritance not liable to obstruction. But property devolves on parents or uncles, brothers or the rest, on the demise of the owner, if there he no male issue, and thus the actual existence of a son, and survival of the owner are independents to the succession; and on their ceasing the property devolves on the succession in right of his being uncle or brother this is an inheritance subject to obstruction, cited in Mayne, supra n.1 at p.285


� 	Mulla  supra n. 3, at p. 323.


� 	Mayne, supra  n. 1 at p. 538


�   	Section 3 of the Act of 1937 reads as under-


    	(1) When a Hindu governed by the Dayabhaga school of Hindu law dies intestate leaving any property, and when a Hindu governed by any other school of Hindu law or by customary law dies intestate leaving separate property his widow, or if there is more than one widow, all his widows together, shall subject to the provisions of sub-section (3) be entitled in respect of property in respect of which he dies intestate to the same share as a son;


      	………………………


    	(2) When a Hindu governed by any school of Hindu law other than the Dayabhaga school or by customary law dies having at the time of his death an interest in a Hindu joint family property, his widow shall, subject to the provisions of sub-section (3), have in the property the same interest as he himself had.  


(3)  Any interest devolving on a Hindu widow under the provisions of this section shall be the limited interest known as a Hindu Woman’s estate, provided however that she shall have the same right of claiming partition as a male owner.


�  	Satrughan v. Sabujpari, AIR 1967 SC 272


�  	Thimmi Ammal v. Venkatarama, AIR 1960 Mad 347.


�  	Bhagabat Prased v. Haimabati Devi AIR 1980 Orissa 70


�   	See Gains of Learning Act, 1930


�   	Kapadia, supra n. 2 at p. 250


� 	Deen Dayal v Jagdeep, (1877) 4IL 247; Dropadi v Jagdish, AIR 1989 Raj. 110; Suraj Bansi v Sheo Prasad, 6IA 88(PC).


27a 	Pandu v Gona, AIR 1919 Bom 84; Nanjundaswami v Kanagaraju, 42 Mad. 154; Laxmi v Kala, AIR 1977 All 509.


27b 	Bishudeo v Seogeni, AIR 1951 SC 180; Nilkanth v Ram Chandra, AIR 1991 Bom 10.


27c   	S. 30 of the Act of 1956 provides:


Testamentary succession -  Any Hindu may dispose of by will or other testamentary disposition of by him, in accordance with the provisions of the Indian Succession Act, 1925 or any other law for the time being in force and applicable to Hindus.


Explanation – The interest of a male Hindu in a Mitakshara coparcenary property or the interest of a member of a tarwad, tavazhi, illom, kutumba or kavaru shall, notwithstanding anything contained in this Act or in any other law for the time being in force, be deemed to be property capable of being disposed of by him or by her within the meaning of this [section].


�   	See Section 6 supra note 8


�  	supra note 9	 


�  	ITO v. Madhavan Nambiar, (1988) 169 ITR 810; CWT v Padamanabhan, (1989) 179 ITR 243, Section 3 of the Act of 1975 provides as under:-


	Birth in family not to give rise to right in property –


	On an after the commencement of this Act no right to claim any interest in any property of an ancestor during his or her lifetime which is founded on the mere fact that the claimant was born in the family of the ancestor shall be recognized in any court.


�    	Section 5 of the Act provides:


	 Rule of pious obligations of Hindu son abrogated –


After the commencement of this Act, no court shall, save as provided in sub-section (2) recognize any right to proceed against a son, grandson or great-grandson for the recovery of any debt due from his father, grandfather or great-grandfather or any alienation of property in respect of or in satisfaction of any such debt on the ground of the pious obligation under the Hindu law, the son grandson or great-grandson to discharge any such debt.


……………………


�   	S. 23 of the Act of 1956 reads:-


	  Special provision respecting dwelling-houses – where a Hindu intestate has left surviving him or her both male and female heirs specified in Class I of the Schedule and his or her property includes a dwelling-house wholly occupied by members of his or her family, then, notwithstanding anything contained in this Act, the right of any such female heir to claim partition of the dwelling-house shall not arise until the male heirs choose to divide their respective shares therein; but the female heir shall be entitled to a right of residence therein:


	Provided that where such female heir is a daughter, she shall be entitled to a right of residence in the dwelling-house only if she is unmarried or has been deserted by or has separated from her husband or is a widow.
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�  	For a detailed analysis of the High Court cases see, Paras Diwan, Ancestral Property after Hindu succession Act Joint Family Property and Separate Property – A Muddle Under Tax Cases, 25 JILI, (1983), 1.


� 	The property of a female Hindu dying intestate shall under S.15 of the Act of 1956, devolve.


Firstly, upon sons and daughters (including the children of predeceased) sons and daughters) and the husband. 


Secondly, upon the heirs of the husband. 


Thirdly, upon the mother or father. (d) Fourthly, upon the heirs of the mother.


       	Under S.16 heir in the earlier entry exclude the heirs in subsequent entries. That is if there are heirs in entry (a) above, then all heirs in entries (b) to (e) are excluded. Similarly if there in no heir in entry (a) then he pass on to entry (b) and so on.


      	Under S.15(2), if the property was inherited by a female from her father or mother then in absence of children (or grand children of predeceased children), the property would go to father or his heirs and none else. Similarly, if the property was inherited by a female from her husband or her father-in-law, then in absence of her children (or grand children of predeceased children). The property would go not in the order mentioned above, but to the father or his heirs. 


      	If means that if the female has left her children or grand children of deceased children, then property of all types, irrespective of its source would go to them by succession. But if she has not left any children or grand children after her death, then the distinction of source of the property would be relevant for finding the order of heirs.


�   	Gokal Chand v Hukam Chand, AIR 1921  PC at 35


�   	AIR 1986 SC1753


�   	See Mayne, supra n. 1 at  pp. 918-19 and the cases mentioned therein


�   	AIR 1978 SC1239


40a.    Id., at 1243. 


�   	AIR 1985 SC 716


�   	Guramma v Mallappa, AIR 1964 SC510


�   	See Thimmaiah v Ningamma, AIR 2000 SC3529 (3531)


�   	In Mallaya v Bapi Reddi, (1931)2 MLJ 39, where a widow alienated her limited estate for the marriage of son of an indigent daughter, the Madras High Court held that alienation was valid. In another case the Madras High Court, went a step further and held that even if the daughter was not indigent, an alienation made in such a case would be binding on the reversioners, see vide Venkata Subba v Amanda Rao, ILR(1934) Mad 772. In Srinivas Rao v Sesacharlu, ILR (1962) Mad42, the Court went a step further and approved the marriage expenses of the deceased daughter’s grand daughter on the basis that the marriage of virgin is a pious and meritorious act conferring spiritual benefit on a Hindu.





