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I. INTRODUCTION


Arbitration is the means of resolution of legal disputes between two parties who have agreed to submit their differences to a person or persons or an arbitral tribunal of their own choice. The International Law Commission defines, arbitration as “a procedure for the settlement of disputes between States by a binding award on the basis of law and as a result of an undertaking voluntarily accepted”.


The modern law of arbitration dates back from 1794, by the signing of the Jay Treaty between the United Kingdom and the United States.  This Treaty and the subsequent processes led to a renewal of general interest in the possibilities of using legal and judicial techniques for settlement of certain types of international disputes.   The Jay Treaty and the Year 1794 were the first of the landmarks on mankind's march towards the rule of law at the international plane.
         


The popularity of arbitration increased considerably after the successful Alabama Arbitration of 1872 between the United States and the Great Britain, which took place under the framework of the Jay Treaty.  The significance of this Arbitration lies in the nature of the Tribunal, which was composed of five members: one member from each of the two parties, together with three neutral members.
  Submitting by two important countries for settlement of their disputes through the impartial third party, and on the basis of law, and also, enforcement of the Award, gave a fillip to the development of the concept of international arbitration.
  Thereafter, the Hague Peace Conference of 1899 created the Permanent Court of Arbitration for settlement of disputes.
 

                 The choice of the arbitrator plays a very important part in regard to arbitration because the choice of the arbitrator is of utmost importance in regard to a just decision of the arbitration proceedings. The choice of an arbitrator may be  of two kinds: institutional and ad hoc.  Where a disputes is referred to a single arbitrator or two or more arbitrators, in such a case it is a reference to an ad-hoc arbitration.  Where reference is to an established institution like the London Court of Arbitration, it is an institutional arbitration.  Regarding the choice of arbitrators, the modern trend has been towards the institutionalised arbitration where the rules in regard to the choice of arbitrators, the conduct of arbitration proceedings, and the rules regarding awards and their enforcement are well known to the parties in advance when reference to arbitration is made to such a body.  


Where the arbitration is undertaken by an arbitral institution, its rules of procedure will usually be explicitly or implicitly agreed by the parties to apply to their dispute.  In other words, where an arbitral institution has been agreed to by the disputing parties, ordinarily its procedures would be followed by the parties. But its rules are likely to provide that the parties may agree on their own procedure, and the institution rules will only apply in default of agreement.    There can be a general treaty between the parties providing for all present and future disputes to be settled through arbitration, or a treaty may be concluded for reference to arbitration after the dispute has arisen.  Essentially, arbitration is a consensual procedure, thus the role of the disputing parties is all-pervasive, which affects the whole procedure of arbitration.
   As has been pointed out in the definition of the International Law Commission (ILC), only States may be parties to international arbitration; other subjects of international law may not, and of course individuals may not either.   The definition arrived at by the ILC, does not include international commercial arbitration.  It may be said that the term commercial has now acquired a significant and definitive meaning so as to set up a commercial tribunal, which deals only with, disputes arising out of trading and other commercial relations.  The UNCITRAL, which prepared a Model Law for the settlement of international commercial disputes, also dose not define the word "commercial" but states that,  "the term 'commercial' should be given a wide interpretation so as to cover matters arising from all relations of a commercial nature".  It is useful to apply and follow the wide definition of the term 'commercial' so as to include all aspects of international business. The New York Convention of 1958 plays a central role in the settlement of commercial disputes and also enforcement of international arbitral awards related to commercial disputes. In addition to the New York Convention, the major sources of international norms for settlement of commercial disputes and enforcement of arbitral awards, in practice, are the Model Law on International Commercial Arbitration adopted by UNCITRAL on 21 June 1985, the International Chamber of Commerce (ICC) Rules of Arbitration of 1975 as amended in 1988, the Rules of the London Court of International Arbitration (ICIA) of 1985, and the International Centre for Settlement of Investment Disputes (ICSID) Rules of Arbitration. 
           Arbitration between States is not usually concerned with purely commercial disputes but practices followed in such arbitration greatly influenced the development of modern practice in international commercial arbitration.  When a State resorts to arbitration against another State, it may do so on its own or on behalf of individuals to whom it is prepared to extend diplomatic protection.  Arbitration between a State and a private party is quite common under the Rules of arbitration formulated in 1962 which is commonly known as "Rules of arbitration and conciliation for settlement of international disputes between two parties of which only one is a State".   However, the subject-matter of international arbitration may be divided into three categories:

(1) Those which arise between two States either in commercial or other aspects. 

(2) Those in which one State makes a demand upon another State apparently in its sovereign capacity, but in fact on behalf of some individual or a body of individuals whose interests are intermingled with the State;
(3) Those in which persons of two different States are involved in a contract with arbitration clause having foreign elements.


The scope of the present study relates to the subject-matter of international arbitration which arise between States.   The purpose of this study is to highlight the problems of non-compliance with the arbitral awards and to examine the existing machinery for the enforcement of the international awards.  The possibility to devise new mechanisms to resolve the problem will also be explored.  In this regard, the differences between arbitration and judicial settlement of disputes, legal effects of arbitral awards, the applicable law, enforcement of arbitral awards, methods for securing the enforcement of awards are discussed in this study.

II. DISTINCTION BETWEEN ARBITRATION AND JUDICIAL SETTLEMENT


It has been said by G. Schwarzenberger that, "the only difference between arbitration and judicial settlement lies in the method of selecting the members of these judicial organs. While, in arbitration proceedings, this is done by agreement between the parties; the judicial settlement presupposes the existence of a standing tribunal with its own bench of judges and its own rules of procedure which parties to a disputes must accept".


First of all it is necessary to clarify as to types of disputes that are suitable for arbitration and judicial settlement.  Principally, it depends upon the wishes of the parties.  If they agree in any particular case to submit the dispute, by special agreement, to an arbitral tribunal, such dispute is for arbitration and can be submitted to a tribunal for a suitable judicial settlement.  Therefore, there are no disputes, which by their nature are not arbitrable.  Perhaps, the agreement between parties can show that a particular case should be submitted to an arbitral tribunal or to a court.


Arbitration and judicial settlement are closely allied. In fact, arbitration is only a species of the judicial settlement, because an arbitrator is a judge, although he differs from the judge of a court of justice in being chosen by the parties.  Therefore, the essential difference between arbitration and judicial settlement is the composition of the two adjudicating bodies.
 In arbitration, parties are more active in deciding the composition of the tribunal and the law to be applied. Accordingly, one of the advantages of arbitration over judicial settlement is the freedom in choosing the arbitrator or the arbitral tribunal by the parties of the disputes in international arbitration.  It involves the advantages that the parties can take into account the personality, professional qualifications, experience, availability of the arbitrators, and the cost of possible arbitration before committing themselves.  In litigation, on the other hand, the vagaries of the court may result in an action being heard after a long delay by a judge with no experience in the field in which the dispute lies.

Moreover, there are various general characteristics of arbitration, which distinguish it from judicial settlement.  Perhaps the most fundamental aspect of the arbitral process is that it is built on the foundation of the agreement of the parties.  Whereas the jurisdiction of the courts is derived directly from the law, the jurisdiction of an arbitration is derived from the arbitration agreement itself.


In arbitration, judicial functions of arbitrators end when they have decided the particular case for which they were appointed; but a standing court, as Brierly states, "is able to build up a judicial tradition and so to develop the law from case to case".
 There may be special circumstances, which make the arbitration a preferable method.  For example, if the arbitrator is a technical rather than a legal person and is an expert in the field in which the dispute arises evidence before him should take a different form from the evidence given before a judge. The fact that they are addressing an expert should greatly shorten both the length of expert reports and the time required for the experts to explain their respective views at a hearing.


Moreover, arbitration permits a degree of flexibility, which is denied in judicial settlement. Arbitral procedure is more appropriate than a judicial settlement for technical disputes, and less expensive.  Because arbitration can be conducted without publicity, and the parties can agree that award is not to be published.  


The differences between the World Court (including PCIJ and ICJ) and arbitral tribunal can be pointed out as following: First, the Court is a permanently constituted tribunal, governed by its Statute and, its own rules of procedure which are binding on all parties who submit their disputes to the Court for settlement.
  On the contrary, an arbitral tribunal is a temporary tribunal whose judges are chosen by parties to a conflict. Secondly, the jurisdiction of the Court depends upon the consent of parties. In arbitration the consent of parties is required for the establishment of the tribunal. In other words, the consent of parties is required only to the extent of conferring jurisdiction on the World Court not to establish it  whereas, in arbitration the consent of parties is essential not only to establish the tribunal but also to confer the jurisdiction of the tribunal.  In the Status of the Eastern Carelia case,
 in 1923, the PCIJ stated that no State could, without its consent, be compelled to submit its disputes with other States either to mediation or to arbitration, or to any other kind of pacific settlement of disputes. The submission of a dispute to a court or tribunal could take place only by virtue of their consent.  Thirdly, in deciding the dispute, the Court applies the rules of international law. Article 38 of Statute of the ICJ provides different forms of law, which the Court has to apply in cases brought before it.  A Court also renders its  decision on the legal right of the parties by applying the legal principles. However it has the power to decide a case ex aequo et bono if the parties agree thereto.
 While an arbitral award need not be related to legal rights, which may be given by applying the principles of justice, equity, good conscience or expediency, this distinction between the two is merely academic.
  The arbitral tribunal also settles disputes on the basis of respect of law.  But in an arbitral procedure, application of strict law is neither required nor insisted.  In practice, often a strict application of law is waived by arbitrators in order to resolve the dispute.
 


 Procedure for arbitral tribunal may be made in a treaty for a specific case, and sometimes a general treaty of arbitration between two States or among a group of States provides the provisions for arbitration, in order to resolve a certain dispute or all disputes that may arise in future and will be submitted to arbitration. For example, the Hague Peace Conferences of 1899 and 1907 produced a codification of the existing rules of international law on arbitration and attempted to develop them further.  These provisions dealt with the composition, jurisdiction, awards and procedure of international arbitral tribunals and were laid down in Title IV of both the first and second Conventions of the Hague Peace Conference.
  Of the 97 articles of the Hague Convention for the Pacific Settlement of International Disputes, no fewer than 54, namely Articles 37-90 deal with arbitration in which four separate chapters headed “on Arbitral Justice”, “on the Permanent Court of Arbitration”, on Arbitral Procedure and “on Arbitration by Summary Procedure”.


Declaration of the Government of the Democratic and Popular Republic of Algeria concerning the settlement of claims by the Government of the United States of America and the Government of the Islamic Republic of Iran
, on January 19, 1981, is an example about the subject on bilateral arbitral treaty between States.  According to Article1 of this Declaration an international arbitral tribunal was established for the purpose of deciding claims of nationals of the United States against Iran and claims of nationals of Iran against the United States, and any counterclaim which would arise out of the same contract, transaction or occurrence constitutes the subject matter of that nati-onal's claim.
  The Tribunal  had the jurisdiction over official claims of the United States and Iran against each other arising out of contractual arrangements between them for the purchase and sale of goods and services.

III.   Legal EffectS of Arbitral Award


Ordinarily, when parties to a dispute refer their dispute to an arbitrator or to an arbitral tribunal, in fact, they have accepted that the award of the tribunal shall be final and binding upon the parties unless stipulated otherwise.

(a) Finality of Awards



In accordance with Article 81 of the Hague Convention for Pacific Settlement of Disputes, 1907 the awards of the Permanent Court of Arbitration, duly pronounced and notified to the parties will be final and without appeal.  This Article provides as follows: 

“The arbitral award, duly pronounced and notified to the agents of the  litigant parties, settles the disputes definitively and without appeal”.


The word "without appeal" in this Article implies that it shall not be altered or set  aside or petitioned for revision or for appeal.   William H. Gill states that the award would be final on all matters, which are referred to an arbitral tribunal unless the parties have otherwise agreed expressly.  In his opinion, the tribunal itself cannot correct or modify an award. However, it has power to interpret its own award and declare its true meaning if it is ambiguous.
  Brierly also states that awards are final unless the parties have agreed otherwise.


It is concluded from the finality character of the international arbitral awards that the awards are not appealable, even an arbitrator cannot interpret or modify his award by revising it after the tribunal has completed its functions, unless through an agreement the parties expressly permit the tribunal to do so. The parties may stipulate beforehand in the compromis for the right to demand a revision of the award.  The demand for revision of the award only be made on the ground of the discovery of some new fact which may have a decisive influence on the award, and which, at the time when the discussion was closed was unknown to the Tribunal as well as to the appealing party.

(b)   Binding Force of Awards


In legal doctrine, without dissent, the binding force of arbitral awards upon the parties has been accepted as a principle. There is a well-known rule of international customary law that awards are binding on the losing party and it shall be carried out immediately unless a time-limit has been fixed by the tribunal within which it must be carried out in its entirety or partly, as it is stated in Article 30 of the Model Rules on Arbitral Procedure adopted in 1958 by the International Law Commission at its Tenth Session.
                                                  


In accordance with Article 38 of the Hague Convention 1907, arbitral awards are not binding except on the parties and with respect to that particular case. The object of this principle that awards are not binding except on the parties in dispute, is simply to prevent decisions accepted by the arbitrator (s) or arbitral tribunal in a particular case from being binding upon other States or in other disputes.


In the case of the Societe Commercial de Belgique
, the Greek Government concluded an agreement with a Belgian Company, the Societe Commerciale de Belgique, on 27 August 1925, for the construction of certain railway liens and the supply of railway equipment.  Upon a default by the Greek Government on the bonds delivered to company, arbitration was resorted to as provided for in the contract. An arbitral award of 3 January 1936, provided for the cancellation of the contract, and an award of 25 July 1936, fixed a sum to be paid by Greece. That sum not having been paid, in 1937 the Belgian Government espoused the cause of the Company, and on 5 May 1938, this proceeding was instituted by an application filed with the Registry of the Court by the Belgian Government.  On 15 July 1939, the Court gave iudgment and stated that, "the recognition of an award as res judicata means nothing else than recognition of the fact that the terms of award are definite and obligatory" on the parties.
            


It is plain that arbitral awards are only binding when the arbitrator(s) or arbitral tribunal has in every way executed their functions and their awards have been rendered in complete independence.  If their awards have been rendered under the influence of coercion of any kind, or if the awards have been given beyond jurisdiction of arbitrator(s) or arbitral tribunals, or if they have been bribed by any of the parties to the dispute or if the arbitrators have been frauded by any of the disputing parties, which led into a material error in their award or if the arbitrator(s) or arbitral tribunal did not follow the procedure of arbitration which has been provided by parties, the award would have no binding force and can be set aside.

In the Maritime Delimitation between Guinea-Bissau and Senegal case,
 the Arbitral Award of 31 July 1989, was not implemented because Guinea-Bissau alleged that one of the arbitrators' remarks were contradictory.  On 23 August 1989, Guinea-Bissau instituted proceedings against Senegal, before the ICJ, in respect of a dispute concerning the existence and the validity of the Award delivered by an Arbitration Tribunal consisting of three arbitrators established pursuant to Arbitration Agreement of 12 March 1985.

            The binding force of arbitral awards and the basis of the obligatory character of awards may be found in the principle of res judicata.  It is understood from the words of the PCIJ, in the Chorzow Factory case
, and in the case of Panevezys-Saldutiskis Railway, in 1939,
 that the recognition of an award, as res judicata means nothing less than recognition of the fact that the terms of that award are definitive and obligatory.
IV.   The  Applicable  Law

The parties to a dispute, by way of a treaty, may agree to settle their dispute through arbitration and they can determine to certain extent the rules of law upon which the tribunal is to base its award.  These rules, in the case of ad-hoc tribunal, are frequently stated in the compromis.

As mentioned above, the Conventions for the Pacific Settlement of International Disputes of 1899 and 1907, in Article 37, para. 1, provided that arbitral award must be based on "respect for law". Most of the recent bilateral arbitration treaties between States provide that awards are to be based on those sources of international law which the ICJ is directed to apply.
  Frequently it is provided that, in the absence of established rules in treaties binding on the parties or in customary international law, the tribunal is to decide according to general principles of law or, with the consent of both parties, ex aequo  et bono.  The authority of the arbitral tribunals to decide ex aequo et bono attained considerable importance in the early history of arbitration.
 In the words of the tribunal in the Norwegian Shipowners' Claim Arbitration
, in 1922, between Norway and United States, equity is the application of general principles of justice as distinguished from any particular system of jurisprudence or the municipal law of any State.  Of course, the tribunal cannot ignore the municipal law of the parties, unless that law is contrary to the principle of equality of the parties, or to the principles of equity and justice, which are common to all civilised nations.  This point is found from the words of same Court that stated the tribunal is not bound by the special rules instituted in any of the two countries for the purpose of restricting the equality between parties which would otherwise be the basis of justice as applied between private litigants.


The parties’ ability to specify the law that the arbitrator is to apply also enable them to employ municipal law, either alone, or in combination with some other system.  In the Trail Smelter case,
 between the US and Canada, 1938 and 1941 the tribunal was instructed to apply "the law and practice followed in dealing with cognate questions in the United States of America as well as in international law and practice”.


Moreover, if the parties in a dispute wish to increase the jurisdiction of the arbitrator, they can authorise him to take into account what is fair and reasonable, as well as the rules of international or municipal law. The Iran-US Claims Tribunal,
 was established in 1981 pursuant the Declaration of the Government of the Democratic and Popular Republic of Algeria to settle the 15-month hostage crisis between the USA and Iran.  Article V of the Declaration allows a very wide discretion to the Claims Tribunal in its choice of the law to be applied.  Article V provides: "The Tribunal shall decide all cases on the basis of respect for law, applying such choice of law, rules and principles of Commercial and International law as the Tribunal determines to be applicable, taking into account relevant usage of the  trade, contract provisions and changed circumstances". 

This technique has been particularly prominent in arbitration concerning territorial and boundary disputes where the best solution may sometimes be difficult to justify in strictly legal terms. Thus in the Rann of Kuch case,
 between India and Pakistan, involving a territorial dispute was decided by arbitration in 1968, the award of certain territory to Pakistan was held to be justified on the ground that it would be inequitable to recognise these inlets as foreign territory. 


Generally, the State parties of the arbitration agreement usually stipulate the law and principles according to which the arbitrators have to give their award. These law and principles are normally the general rules of international law, but if the parties so desire they may choose rules of equity, or other rules specially laid down in the treaty of arbitration for the special case.  If the arbitration agreement is silent with regard to choice of law, it must be presumed that the award is to be rendered according to principles of international law, or, where such rules do not exist, according to general principles of justice and equity.

V.   Enforcement of Arbitral Awards

It is obvious that States, which willingly submit their difference to arbitral proceedings, will consent to the awards of the tribunal.  Therefore, if they had not accepted to run the risk of an opposite award, they would not have submitted the disputes for arbitral settlement in the first place.   As has been said by Carlston, by entering into an arbitration agreement and participating in the proceedings before the tribunal, the parties implicitly engage to execute the award when rendered.
  In this regard, Article 37 of the Hague Convention of 1907 on the Pacific Settlement of International Disputes had stated, “recourse to arbitration implies an engagement to submit in good faith to the award”.  Article 13 of the Covenant of the League of Nations provides, “the members of the League agree that they will carry out in full good faith any award or decision that may be rendered.  In the event of any failure to carry out such an award or decision, the Council  shall  propose  what  steps should be taken to give effect thereto.” The main features of these Conventions were recognition and enforcement of international arbitral awards, but the question most commonly asked with regard to international awards is: How can they be enforced and what is the sanction for non-enforcement?


About the method of enforcement of any international award experience shows that the question of sanction is one of very minor importance in practice. It can be claimed that the obligations, which are most generally enforced and are most effective, are independent of force as a sanction.
 Thus, one finds that the most of international awards have practically been accepted with immediate consent and fulfilment.
  Again, in accordance with the vast experience of international arbitration, it has been proved that the awards are generally carried out. 

Methods for Securing the Enforcement of Awards

There are some coercive measures that may be taken by the successful party, directly or in conjunction with other States, to compel the recalcitrant party to carry out the arbitral award imposing obligations on it, if the loser party refuses to accept the award and enforces it.  The measures that could be taken unilaterally by the successful party are called "self-help" and classified under the heading of diplomatic, economic and military pressures against the losing party. The term of “self-help” is well known in law, and arises from the nature of international law as a legal norm for regulating the inter-state activities of sovereign States.

(i)   Diplomatic and Economic measures 

One of the methods for enforcement of arbitral awards through successful party is diplomatic and economic measures that includes negotiations, diplomatic protests and finally rupture of diplomatic relations and economic sanctions.


The mentioned measures will have the positive effect if the recalcitrant party has considerable economic interests in the territory of successful State, because it is imaginable that a threat to break diplomatic relations could have a decisive effect on the enforcement of the related award.  For example, in the Lena Goldfields case (1933)
, in which an arbitral award had been rendered against the USSR in favour of the Government of the United Kingdom, the latter apparently linked its negotiation for implementation of the award to the discussion of a trade agreement between the two countries, a measure earlier which resulted in a settlement shortly thereafter.


As mentioned, other method of self-help with respect to enforcing the arbitral awards is the use of economic sanctions against the losing party by the successful State with a view to bring pressure on it and to submit to the award and perform it. Seizure of property belonging to the recalcitrant State or restrictions by the successful party on the use of the recalcitrant States property are the methods of economic sanctions which can be considered. Use of such methods does not appear to have been prohibited in international law since they do not involve the use of force which has been prohibited under the Charter of the United Nations.
 The effectiveness of such measure depends first on the availability of property belonging to the recalcitrant State in the territory of the successful party, and second on the extent of such available property. The seizing of property to compel compliance by a recalcitrant State seems to be a particularly suitable device since it does not involve appropriation of property affected.

(ii)   Retorsion and Reprisals

Another steps regarding enforcement of awards by successful party will be “retorsion” and  “reprisals”.  Under customary international law, retorsion and reprisals are two separate categories of self-help, which have been recognised and accepted by States.   According to Verma 'retorsion is a retaliatory measure, resorted by a State against unfriendly, discourteous or inequitable acts of another State. These acts are of the similar nature as those taken by the offending State'. 'Reprisals are retributive or punitive in nature.  They are accepted by a State to seek redress from another State for its illegal or unjustified acts.  The main purpose of reprisals is to compel the delinquent State to discontinue the wrongful act and compensate the State wronged.   Reprisals are such injurious and otherwise internationally illegal acts of one State against another as are exceptionally permitted for the purpose of compelling the latter to consent to a satisfactory settlement of a difference created by its own international delinquency'.


As Oppenheim said, the difference between the two is: retorsion is the technical term for retaliation for discourteous, or unkind, or unfair and inequitable acts by acts of the same or similar kind; it is an act that is within the competence of its author.
  He said, also: “[w]hereas retorsion consists in relation for discourteous, unfriendly, unfair, and inequitable acts by acts of the same or a similar kind, and has nothing to do with international delinquencies, reprisals are acts, otherwise illegal, performed by a State for the purpose of obtaining justice for an international delinquency by taking the law into its own hands. It is, of course, possible for a State to retaliate for an illegal act committed against itself by an act of a similar kind. Such retaliation would be retorsion in the ordinary sense of the term but not in the technical meaning of the term as used by those writers on international law so correctly distinguish between retorsion and reprisals”.
 In the case of Naulilaa
 between Portugal and Germany, the arbitral tribunal which was established under the Treaty of Versailles in 1928, defined “reprisals” as following:                                     

“Reprisals are acts of self-help by the injured State, acts in retaliation for acts contrary to international law on the part of the offending States, which have remained unredressed after a demand for amends…”

Since refusal to comply with an award of an international arbitral tribunal is a breach of international law
, therefore to resort to measures of self-help by means of reprisals for enforcement of arbitral awards has been recognised and accepted, as the right of States in international law specially in customary international law.
  Resorting to the use or threatened use of armed force by successful party to compel the losing party for enforcement of an award is one of the measures of self-help in the form of retorsion or reprisals, against the breach of international law for implementing the award. For example, in the Case of Cerruti,
 between Colombia and Italy, Colombia refused to accept the arbitral award.  Italy resorted to threatened use of force and sent an Italian fleet to Colombia waters in 1818 and an ultimatum was sent by the Commander of the fleet to the Colombian Government for enforcement of the award and claimed that according to the award the indemnities awarded to Mr. Cerruti be paid to the Government of Italy.


Most of the writers have denied the use of forcible measures for enforcement of awards.  Waldock states that the principle of “resorting to forcible self-help” was gravely weakened by the fact that conversion of forcible measures into war puts the case outside any legal principles.
 Oppenheim also states that the institution of "reprisals" would give occasion for abuse in case of a difference between a powerful and a weak State.
  As Verma says, these measures (retorsion and reprisals) differ from war as follows:

1. In retorsion and reprisals the relations of peace are maintained, but in war they may come to an end.

2. These compulsive means are confined to certain harmful measures only, but in war any amount and any kind of force can be used subject to humanitarian law.

3. As soon as the other State is willing to settle the difference, the compulsive measures must cease, but it is not so in war, which comes to an end with the defeat of one of them.


  The first step to put limitations on the doctrine of forcible self-help as a legitimate measure of reprisals in positive international law was taken by the second Hague Peace Conference of 1907.  Article 1 of the Hague Convention of 1899 with respect to the limitation of recourse to armed force for the enforcement of arbitral awards provides:

"The contracting powers agree not to have recourse to armed force for the recovery of contract debts claimed from the government of a country by the government of another country as being due to its nationals. This undertaking is however, not applicable when the debtor State refuses or neglects an offer of arbitration, or after accepting the offer, prevents any compromise from being agreed on, or, after the arbitration fails to submit to the award".


Although, this Article and provisions of the Convention did not prohibit the use of force and, did not resolve the problem in general, it prepared the way for its successors, the League of Nations and the United Nations. The provisions of Articles 10, 11, 12 and 13 of Covenant of the League of Nations designed to create a system of collective responsibility in matters relating to the use of force or the threatened use of force. Specially, with regard to the enforcement of arbitral awards, Article 13 (4) provides:

“The members of the League agree that they will carry out in full good faith any award... that may be rendered, and that they will not resort to war against a member... in the event of any failure to carry out such an award... the Council shall propose what steps should be taken to give effect thereto”


However, the use of force by a member of the United Nations has been prohibited expressly in Article 2 (4) of the Charter of the United Nations as follows:

“All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any State, or in any manner inconsistent with the purposes of the United Nations”.


Therefore, under the Charter of the United Nations, enforcement of awards by successful party by use of force is not legal. The Charter obligates States to settle their disputes by peaceful means so as to preserve international peace and security, and justice (Article 2, para. 3).  Similarly, the Declaration of the General Assembly on Principles of International Law concerning Friendly Relations and Co-operation among States of 24 October 1970, declares that, “States have a duty to refrain from acts of reprisal involving the use of force”.
 Nevertheless, as Verma says, “due to the weaknesses of the present international law without any centralised machinery to settle international disputes, these measures continue to have their relevance in international relations”.
  In other words, so long as under international law there is no agency enforcing international awards, reprisals remain relevant as a means of enforcing international law as a customary practice.  

(iii)   Regional Organisations 

Enforcement of arbitral awards may be requested through a regional organisation by a successful State in its attempt to secure such enforcement because the recalcitrant party may be more likely to respond to opinion or pressure within a related region to which it belongs. It could make it more susceptible to enforcement measures, because, sometimes the regional organisation provides specific provisions for enforcement of awards.  For example, Article 50 of the American Treaty on Pacific Settlement (the Pact of Bogota, April 30, 1948) provides that if one of the contracting parties should fail to carry out the obligation imposed upon it by an arbitral award, the other party or parties concerned shall propose a meeting of Ministers of Foreign Affairs to agree upon the appropriate measures to ensure the fulfilment of arbitral award.   Article 39 of the European Convention for the Peaceful Settlement of Disputes, 1959, provides that if one of the parties to a dispute fails to carry out its obligations under an award of the arbitral tribunal, the other party to the dispute may appeal to the Committee of Ministers of the Council of Europe, the Committee may make recommendations with a view to securing compliance with the said award. 

VI. summary and conclution

The meaning and conception of arbitration is limited to a procedure for settlement of disputes between States through judges of their own choice and on the basis of respect for law.  In international law, adjudication and post-adjudication are two distinct and separate phases in the process of settlement of disputes.  The adjudication phase relates to the settlement of disputes and its binding nature; whereas enforcement of decisions and awards is the prime concern of the post-adjudication phase, which is more of political in character. 

            There is a well-established rule under customary international law that award is binding on the parties and it shall be carried out immediately unless a time-limit has been fixed by the tribunal within which it must be carried out in its entirety or partly. The basis of the obligations in the awards of international arbitral tribunal may arise from the principle of "pacta sunt servanda".  The  principle means that contractual engagements ought to be kept. The expression, in the context of international law, has crystallised into a rule of such a fundamental character that without it, international law would be a mere mockery. Furthermore, the basis of international arbitration is the consent of the parties to a disputes.  This consent constitutes the basis of the obligation to comply with the resultant awards of arbitral tribunals.  Thus refusal to comply with the award of an arbitral tribunal is ipso facto a breach of an international legal obligation.  Of course, arbitral awards are only binding when the arbitrator (s) or the arbitral tribunal has in every way executed its function and awards have been rendered in complete independence.  If the award has been rendered under the influence of coercion of any kind, or if the award has been given beyond the jurisdiction of arbitrator  (s) or arbitral tribunal, or if arbitrator  (s) has been bribed by any of the parties to the disputes or if the arbitrator (s) has been fraud by any of the disputing parties, the award would have no binding force and can be set aside.

           In accordance with the vast record of arbitral procedure, it has been proved time and again that the awards are generally carried out and have practically met with acquiescence and fulfilment.  Nevertheless, the problem of securing enforcement of awards has not been resolved completely as is evident in cases such as Maritime Delimination Arbitration (1989) between Guinea-Bissau and Senegal, in which the award was rejected by Guinea-Bissau.  In the past decades , also, some of the awards, have not been carried out.  But, unfortunately, no mechanism existed under international law for the enforcement of arbitral awards in inter-state disputes.  The rules relating to securing compliance with international arbitral awards were incorporated, for the first time, under the Covenant of the League of Nations.  The covenant treated the execution of awards as a political problem and entrusted the task of enforcement to the Council of the League of Nations.  The Covenant had empowered the Council to give effect to the arbitral awards when faced with a failure by the losing party to comply with the terms of the arbitral award (Article 13, para. 4).  Nevertheless, no machinery was provided for the enforcement of arbitral awards except mechanism under Article 16 of the Covenant of the League.  It is understood of this Article that any Member of the League, which had violated the Covenant of the League, might be declared to be non-member of the League by a vote of the Council.  Severance of all trade or financial relations, the prohibition of all intercourse with the nationals of the Covenant-breaking State were the probable measures that could be taken by the Council in the case of refusal of losing party to carry out the arbitral awards.

* * * * *
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