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LEGAL FRAMEWORK FOR COPYRIGHT PROTECTION : ITS PHILOSOPHICAL JUSTIFICATIONS AND PRACTICAL IMPLICATIONS ON INDIGENOUS PEOPLES

J. K. Das(
I.  Introduction


Copyright
 is a property right that subsists
 in certain specified types of creative works. It is conferred by statute an author
 of an original literary, dramatic, musical and artistic work, sound recordings and cinematography films. Thus, copyright law covers the broad range of literary and artistic expression - including books, poetry, song, dance, dramatic works, computer programs, movies, sculpture, and paintings. The law of copyright protects the ideas of an author's creativity by recognizing the exclusive right in his creation and enforces such right through effective mechanism. Ideas themselves are not copyrightable, but the author's particular "expression" of an idea is protectable. A work must exhibit a modicum of "originality" and be fixed in a tangible medium of expression to receive protection. The "durability" of copyright protection is limited. The ownership of a valid copyright protects a copyright holder from unauthorised copying, public performance, and display, and it entitles the holder to make derivative works and to control sale and distribution of the work
 subject to the fair use of the materials for certain purposes such as criticism, comment, news reporting, teaching including multiple copies for class room use. scholarship, research etc. The copyright is given in the defined types of cultural, informational and entertainment products. Traditionally, these have been "literary and artistic works" - the creations of authors, playwrights, composers, artists and film directors. The advent of modern technology beginning with the printing press changed the situation radically Mass reproduction of copies from the originals facilitated commercial exploitation and making a business of piracy possible. Hence the need for protection of the original
 creativity of authors came to be recognized by the law of copyright. The significant revolutions that took place in the last century were the invention or computers, internet and digital technology. In the contemporary era, the range of copyright has been complicated by the addition of certain analogous rights given to performers and the producers of sound recordings, films, broadcasters and other entrepreneurs.
 On the other hand, at the international level a number of institutions, particularly UN Human Rights Commission has established separate agenda on the human rights of women, children, indigenous peoples minorities, displaced persons, migrant works, and human rights defenders
 The Commission, also framed a number of issues on these areas. The issue of cultural and intellectual property right of "indigenous peoples" is one of these issues Indigenous peoples, all over the world, challenge the validity of contemporary legal framework of intellectual property law. Naturally, the legal framework of copyright law is also facing challenges. The present article is an attempt to understand the concept of copyright under English. American and Indian law with special reference to philosophical justifications and practical implication particularly on indigenous peoples. Besides the introductory Part, the article is divided into seven parts. Part-II outlines the origin and development of copyright law while Part-III examines the philosophical justifications for providing copyright to authors, Part-IV explores the extension of copyright to right to expression. Part-V shows that originality is a foundational concept of copyright law, Part-VI examines the validity of limited duration of copyright law. Part-VII discusses the implications of copyright law in case of indigenous peoples. 

II.   Origin and Development of Copyright Law


The origin of copyright law
 can be traced back to a period prior to the advent of printing technology. The first record of a copyright case was Finnian v. Columba
 of 567. The Statute of the University of Paris in 1223 legislated duplication of texts for the use with in the University Before the late fifteenth century, works of literature wee mainly religious and were written by scholarly monks who would work painstakingly for considerable periods of time preparing their gloriously illuminated books. Obviously, because of the massive human labour and skill required to produce such works, plagiarism of books was not usually a viable consideration. Additionally, there was not a market for books due to the general illiteracy of the population at large. The religious books that were produced were made mainly for use within the monastery or within churches. Two inventions in the late fifteenth century changed everything. Gutenberg invented movable type, printing press first used in 1455, and Caxton developed the printing press and published Chaurcer's Bologue  to Canterbury Tales in 1478. It could be claimed that printing has had a greater impact on civilization than any other single invention. The first "Copyright" was granted in England by Royal Decree in 1556, not long after the introduction of  the printing press in England.
 By the Royal Decree, the Crown consolidated the new printing business in the hands of the Stationers Company. It gave to the printers of this company, not to authors, the exclusive right to control the printing and sale of books, forever. The government conferred these copyrights upon royal publishers who would not publish books that the Crown considered politically or religiously objectionable. However, the exclusive right of the Stationers' Company ended in 1694, when the Parliament refused to renew the licence of company. Eventually, it become apparent that a stronger and more certain copyright law was desirable and this was responded by the Parliament by passing a legislation, the Copyright Act of 1709 which was popularly known as Statute of Anne the World's first copyright statute. The Statute of Anne, vested in authors of books a monopoly over their works, no doubt to the surprise of the publishers. Unlike the rights granted to publishers by Royal Decree, the statutory right was limited to only 14 years, renewable for additional 14 years. The statute contained a complex system of registration, notice, and deposit requirements, and strict compliance with those requirements was required by the English courts for many year. The Preamble to the Statute of Anne recognised the importance of copyright as a means of disseminating ideas and information which reads thus :

An Act for the Encouragement of Learning, by vesting the Copies of printed Books in the Authors or Purchasers of such Copies, during the Times therein mentioned....Whereas Printers, booksellers and other persons have of late frequently taken the liberty of printing reprinting and publishing, or causing to be printed, reprinted and published, Books and other Writings,. without the Consent of the Authors or Proprietors of such Books and Writings, to their very great Detriment, and too often, to the Ruin of them and their Families.


The right and liberty of printing books that the Statute of Anne conferred was given to authors and their assignees. The Statute also provided basic mechanism for spreading knowledge through the grant of a property right in the work. The process of enlargement of the concept of copyright began in the eighteenth century. The Engraving Copyright Acts 1734, 1766, 1777 and 1836 were enacted. In 1798 and 1814, sculptures were protected
. In 1933 Copyright was given in dramatic works. In 1842, it was  extended to musical works, and eventually-as the technical possibilities for reproducing artistic works expanded, the Fine Arts Copyright Act, 1862 provided protection to paintings, drawings and photographs. In the late nineteenth and beginning of twentieth century a number of international conventions were adopted on copyright law
. The Berne Convention of 1886 had introduced a multi-national equal system of copyright protection, under which either the personal connection of the author with a member State, or first publication in a member State, was to secure copyright in the other
. These changes were adopted in the Copyright Act, 1911, the first British legislation to bring the various copyright within a single text, and at the same time to put rights even in unpublished works on a statutory footing. In the post second world war period, there had been constant activity on the international level as well as domestic level too. Hence, the Copyright Act, 1956 was enacted. The Act of 1956 was most notable for adding three new forms of copyright - cinematograph films, broadcasts and the typographical format of published edition- to the 1911 copyright in sound recordings. By the 1970 it was realized that if copyright was to survive the impact of modern technology, photocopying, audio and video taping and computing adaptations of law and practice would be needed. Subsequently, the Copyright, Designs and Patents Act, 1988 was enacted. By the 1988 Act United Kingdom put itself in a position to ratify the Paris Revisions (1971) of Berne Convention. 


After the American independence, The Constitution of the United States of America under Clause 8 of Section 8 of the Article 1 vested power in the Congress to grant to authors and inventors exclusive rights over their works in order to "promote the Progress of Science and useful Arts". The American system of copyright protection followed the English 15 model.
 The US Congress copied the English Statute of Anne in 1790 and passed a series of copyright Statutes
.  The general goal of those statutes was to establish an incentive for authors to create, by providing them an avenue for obtaining remuneration. The ultimate goal was not the author's remuneration, however, but the advancement and dissemination of culture and knowledge. One of the first Acts of the new Congress was the Copyright Act of 1790. That Act, like the Statute of Anne, granted protection for authors for 14 years, and allowed renewal for 14 more years. The 1790 Act was allowed copyright to be registered with the local district court and notice was to be published in local newspapers. Like its predecessors, it was limited to books. However, a series of amendments and court decisions throughout the nineteenth century progressively expanded the scope of the Act, providing protection to prints, musical compositions, dramatic works, photograph, artistic works, and sculpture. Thus the 1776 Act was substantially revised and rewritten six times - in 1831, 1870, 1909, 1976, 1980 and 1988. 

The Copyright Act of 1909 was most significant as the Act generally broadened the scope of copyright protection. Protection for literary works was expanded from books to include "all writings," reaching works in progress, and speeches, among other new matter. The 1909 Act was the last Act that maintained distinction between pre-publication and post publication rights and this dichotomy is still significant with respect to the immense body of protected works that originally were governed by the 1909 Act. Since the enactment of the 1909 Act the American copyright law came to distinguish between the English copyright of an author to his unpublished creations, and the statutory copyright that might be secured upon publication. However, it was very difficult to interpret the 1909 Act which led to numerous attempts to reform it. Hence, the Copyright Act of 1976 was enacted by the US Congress. The 1976 Act expanded both the scope and duration of protection. All written works became protectable once they were "fixed in a tangible medium of expression," even if they were unpublished. Thus, the 1976 Act abandoned the distinction between pre-publication and post publication rights of an author
. The 1976 Act was modified in 1980 to expressly incorporate computer into the Copyright Act for the first time. It was modified again in 1988, when the United States finally ratified the Berne Convention. The 1988 amendments abolished the requirement of notice and certain other formalities. 

The Architectural Works Copyright Protection Act of 1990 also served to bring the United States into compliance with the Berne Convention. In 1992, Congress passed the Audio Home Recording Act to address enhanced concerns about piracy of musical works and sound recordings through the introduction of digital audio tape technology. In 1998, the US Congress enacted the Sonny Bono Copyright Term Extension Act and the Digital Millennium Copyright Act, which afford protection against the circumvention of copy protection technologies.


The law relating to copyright was put in place in India when East India Company extended the English Copyright Act of 1842 to the territories under its control in 1847. This Act was replaced by the Indian Copyright Act of 1914 which was based on English Copyright Act of 1911. After independence, the Act of 1914 was again replaced by the Copyright Act of 1957 (hereinafter referred to as Act of 1957). The provisions of the Act of 1957 govern copyright protection in India. The Act explicitly states that there shall be no copyright in any work, except as according to the provisions of the Act
. Copyright arises from the date of publication of a work and expires with the lapse of its term. India is a member of the Bern Convention and the WTO (World Trade Organization, 1995). So the Act of 1957 was amended in 1984, 1994 and 1999 to make our law in tune with these international conventions. 


It emerges from the foregoing discussion that the development of copyright law in England was shaped by the efforts of mercantile interests to obtain monopoly control of the publishing industry. The history of English copyright law is largely the story of judicial and statutory reactions to the resulting monopolistic restraints. Both American and Indian copyright law is based on English copyright law. Further, Copyright is a statutory right of authors in England, America and India. 

III.  Philosophical Justifications of Copyright Protection

A number of theories have been put forth by philosophers and jurists to justify and explain the need of copyright protection.  Though main reason for such protection is utilitarian or economic incentive framework, other theories- most notably the natural rights, personhood and social requirements theories- are also important in understanding the basis and scope of copyright protection.

A.  Natural Rights Theory


According to deontological theory or natural rights theory the right to property is derived from the law of nature. Locke justified the acquisition of property through the concept of labour
 and asserted that the rulers were under a duty to use his powers to protect rights which God himself had bestowed on mankind. ". Thus, Lock's theory of "natural right real property: can be applied to intellectual property including copyright "if ideas are fixed in a tangible property" Immanuel Kant argues that it is the "natural obligation" to respect the author's ownership of his works. In fact the "natural right" of the author to control the use of his work and to be rewarded for it
 is one of significant underpinnings of the copyright jurisprudence. Thus, according to natural rights philosophers every man has a natural right over the results of his labour and so the author who has put in effort to produce a work shall have a right to enjoy the fruits of his labour and object to any unauthorized modification or other attack on the integrity of the work.

B.  Personhood Framework


Personhood theory of jurisprudence has developed a relationship between property and personhood and justifies the copyright of authors. According to Margaret Jane Radin the Proposition underlying the personhood perspective is that to achieve proper self-development- to be a person - an individual needs some control over resources in the external environment. The necessary assurances of control take the form of property right. Most people possess certain objects they feel are almost part of themselves. These objects are closely bound up with personhood because they are part of the way we constitute ourselves as continuing personal entities in the world
. Hegel had developed the "personhood" concept in his Philosophy of Rights and maintained that the person becomes a real self only by engaging in a property relationship with something external. Such a relationship is the goal of the person. Hegel says: "The person has for its substantive end the right of placing its will in any and every thing, which thing is thereby mine,(and) because that thing has no such end in itself, its destiny and should take on my will. (This constitutes) mankind's absolute right of appropriation over all things"
 

C.  Economic Incentive Framework


One of the predominant philosophical frameworks of copyright protection is utilitarian or economic incentive framework. According to economic incentive theory copyright protection is justified on the basis that it stimulates investment of time and money in the creation of new works. Most authors of works of copyright rely on the income they derive form the publication of their works for their livelihoods. If such investment is not adequately protected, any person will be free to misapporpriate the fruits resulting from such investment. This will act as a disincentive to the author to engage in such initiative. On the other hand, if such investment of  labour and skill is rewarded, it will stimulate creativity. Therefore, it is necessary to provide adequate reward to the author through copyright. The Supreme Court of America has recognized the economic incentive philosophy of copyright protection in number of landmark cases
. Recently, Justice Stewart described the basic purpose of the Copyright Act in America as follows:

The limited scope of the copyright holder's statutory monopoly, like the limited duration required by the Constitution, reflects a balance of competing claims upon the public interest : creative work is to be encouraged and rewarded, but private motivation must ultimately serve the cause of promoting broad public availability of literature, music, and the other arts. The immediate effect of our copyright law is to secure a fair return to an "author's" creative labour. But the ultimate aim is, by this incentive, to stimulate artistic creativity for the general public good. "The sole interest of the United States and the primary object in conferring the monopoly," this Court has said, "lie in the general benefits derived by the public from the labours of authors."

Thus, in America the underlying philosophy of copyright protection is economic benefit of author. Therefore, the Constitution expressly provides the power to Congress to grant copyrights to author as it is the best way to advance public welfare through the talents of authors and inventors in "Science and useful Arts."

D.   Social Requirements Framework


"Social Requirement" is another philosophical justification for providing copyright to authors. According to this theory law protects, copyright in the interest of society. Therefore, it is in the interest of the society that authors should be encouraged to create more, as well as publish their works, since new works are additions to the cultural stock of society. Copyright law with its market monopoly benefits assures the author with economic reward which would instigate him to create and publish more and more works. The legal protection of copyright provides an incentive to the creation and dissemination of works to the benefit of the author as well as the society as a whole. This philosophy has been approved by the Indian higher judiciary in the Mannu Bhandari
 case where it has been recognized that the object of any culture is excellence of arts and literature. Quality of creative genius of artists and authors determine the maturity and vitality of any culture. Art needs wealthy environment and adequate protection. The protection which law offers is thus not the protection of artist or author alone. Enrichment of culture is of vital interest to each society copyright law protects this social interest. Delhi High Court described the social requirements justification of copyright as thus :


The hallmark of any culture is excellence of arts and literature. Quality of creative genius of artists and authors determine the maturity and vitality of any culture. Art needs healthy environment and adequate protection. The protection which law offers is thus not the protection of the artist or author alone enrichment of culture is of vital interest to each society. Law protects this social interest under Section 67 of the Copyright Act, 1957 is one such example of legal protection. Section 57 lifts authors' status beyond the material gains of copyright and gives it a special status. This is a statutory recognition of the intellectual property  of the author and special care with which the intellectual property is protected. Under Section 57 the author shall have a right to claim the authorship of the work. He has also a right to restrain the infringement or to claim damages for the infringement. These rights are independent of author's copyright and the remedies open to the author under Section 55. In other words Section 57 confers additional rights on the author of a literary work as compared to the owner of a general copyright. The special protection of the intellectual property is emphasized by the fact that the remedies of a restraint order or damages can be claimed "even after the assignment either wholly or partially of the said copyright." Section 57 thus clearly overrides the terms of the Contract of assignment of the copyright. To put it differently, the contract of assignment would be read subject to the provisions of Section 57 and the terms of contract cannot negate the special right remedies guaranteed by Section 57. The Contract of Assignment will have to be so construed as to be consistent with Section57. The assignee of a copyright cannot claim any rights or immunities based on the contract which are inconsistent with the provisions of Section57.


Copyright protection of the author is being justified in all countries although different countries give varying emphasis to each of them. The principal basis for copyright protection in United States is the utilitarian or economic framework, while continental countries give weight to natural law and personhood theory. The Indian practice is based on social requirement philosophy that it is essential to protect the expression of the ideas of an author for social benefit.

IV.   Copyright as an Extension of Freedom of Expression


Copyright law  does not protect ideas, but it deals only  with the particular "expression" of the ideas. Just as patent protection extends to any useful. non obvious, novel, application of an idea, and, as trademark applies to any appropriated and used device for indicating origin of goods and services, copyright protection centres fundamentally upon the original expression of an idea, whether literary, artistic, commercial, or otherwise. The expression is the key because only the expression is protected under copyright law
 The law of copyright is the extension of the right of speech and expression, which means if an individual has freedom of "speech and expression." then he must naturally get a right to protect an intellectual idea which is being expressed and fixed in any tangible property. In Bailey v. Taylor
, the Court of Chancery held that the basic idea of a romantic novel is not protected by copyright but the words "expressing" the story are protected. Article -I, Section-8, Clause-8 of the Constitution of the United States of America provides that : "The Congress shall have Power... To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries." Congress has power to enact any legislation consistent with the intent of the Constitution to provide copyright protection. Congress has enacted the Copyright Act, 1976 under which all intellectual ideas became protect able once they were "fixed in a tangible medium of expression." The most significant doctrine limiting the copyright ability of works is the "idea - expression" dichotomy, which is codified in Section 192 (b) of the Act of 1976 which reas thus : "In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery regardless of the form in which it is described, explained, illustrated, or embodied  in such work." The first Amendment to the Constitution of the United States (1791) lays down that : "The Congress shall make no laws.... abridging the freedom of speech or of the press....."
 It proclaims two democratic freedoms namely, (i) freedom speech, and (ii) freedom of press. The combined effect of these two freedom produces a third type of  freedom, namely, freedom of expression. In Abrams
  case  the US Supreme Court held that freedom of speech and expression predicates freedom of the intellect to entertain unorthodox or even ideas hateful to the prevailing climate of opinion. The freedom of expression is not confined to any particular field of human interest, it can be exercised not only for religious purposes but for political, economic, scientific news or informational ends as well.
 Article 19(I) (a) of the Constitution of India recognizes the right to "freedom of speech and expression."
 The Supreme Court of India has interpreted the concept of freedom of speech and expression in a number of cases
 and held that the right of expression means that the right to express one's convictions and opinion freely, by word of month, writing, printing, picture, or electronic media, or in any other manner. It would thus include not only the freedom of the press, but the expression of one's ideas by any visible representation, such as by gestures and the like. Expression, naturally-presupposes a second party to whom the ideas are expressed or communicated. In short, freedom of expression includes the freedom of propagation of ideas, their publication and circulation and the right to answer the criticism. 

V.
Originality is a Foundational Concept of Copyright Law


As stated above the concept of "originality" is a foundational concept of copyright law both in England, America and India. The word "original:" in copyright law which is purposively left undefined, is intended to incorporate without change the standard of originality established by the courts under the present copyright statute
. In copyright law "original" does not have its ordinary dictionary meaning and courts have interpreted the concept very loosely. The work does not have to be unique, or even particularly meritorious. Rather, originality is move concerned with the manner in which the work has created and is usually taken to require that the work in question originated from the author, its creator, and that it was not copied from another work. 

English courts have interpreted the concept of originality in a number of cases
 and laid down the standard of originality for the purpose of copyright law. The issue of "originality" was examined in detail in the University of London Press
 case in 1916. This case involved a situation where the University of London assigned to the plaintiff, the copyright in examination papers set by it for school matriculation examinations. The defendants published a number of these papers without permission. The publications of the defendants, however, included criticisms and model answers. One of the issues in this case was what is "originality"? The Court examined the scope of copyrightability under the Copyright Act, 1911. Section I (1) of the Act which provided that copyright under the "every original literary dramatic musical and artistic  work. Thus for the plaintiff to successfully get a relief he must be able to establish that his work was "original" and that if fell within "literary", "dramatic", or "artistic" work. The court went into an attempt to find a definition of literary work. It looked into the 1842 Act which protected "books". The Court commented that the purpose of the 1911 Act was to restrict the scope of copyright, since many things which had no pretensions of literary style had acquired copyright (under the 1842 Act), such as list of fox hands and hunting days, and trade catalogues, the words literary works cover work which is expressed in printing or writing, irrespective of the question whether the quality or the style is high. The word literary refers to any written or printed matters. Papers set by examiners are literary work. The court then went into the definition of "originality" and held that an "original" work must not be copied from another work, but that it should originate from the author. The implication of this is that the constituent parts of the work themselves need not be new in any sense and that the work as a whole can be made up from commonplace and pre-existing materials. Paterson J. went further to lay down that :



The word "original" does not in this connection mean that the work must be an expression of original or inventive thought. Copyright Acts are not concerned with the originality of ideas, but with the expression of thought, and in the case of a "literary work", with the expression of thought in print or writing. The originality that is required relates to the expression of the thought. But the Act does not require that the expression must be in an original or novel form, but the work must not be copied from another work - that it should originate from the author. In the present case it was not suggested that any of the [examination] papers were copied [The examiners] proved that they had thought out the question which they set, and that they had made notes of memoranda for future questions and drew on those for the purposes of the questions which they set. The papers which they prepared originated from themselves, and were within the meaning of the Act, original


Thus, the University of London Press
 case evolved the principle that the world "original" requires only that the work should not be copied but should be originated from the author. In some cases English Courts equated "originality" with the degree of skill, labour and judgment that went into the creation of the work. In the LB (Plastics) Ltd
 case the Court held that the question of originality depended upon the amount of labour, skill and judgment expended on the creation of the work
. Hence, the requirement for "skill labour and judgment" is another test to be used to determine whether the thing concerned is "original"


Then Courts in the United States of America have also interpreted the concept "originality" in a liberal sense in copyright law Nevertheless, controversy has arisen over the limits of "originality" itself. In the Bleistein
 case in 1903 the US Supreme Court held, however, that copyright was not limited to the fine arts and that it was outside both copyright law and the competence of courts to attempt to assess the artistic merits of original creations. The Court articulated a board concept of originality, refusing to weigh the creative or artistic merits or lithographs against their more mundane commercial functions. As long as the work fits the statutory category of copyright matter and as long as the claimant originated it, there is no bar to copyrightability. A work has originality if it is "one man's alone." Subsequently, US Courts laid down the principle that the "creativity" is necessary to satisfy the originality requirement. In Alfred Bell & Co.
 case in 1951 the Court held that copyrightability of reproductions is based on the fact that the copyist has originated the reproduction, if nothing else Although the underlying subject matter is not, of course, protected - since others are free to copy the original - the copyist is protected against those who might attempt to gain a "free ride" by simply reproducing the reproduction instead of investing the effort required to copy the original. Recently, US Supreme Court in the Feist Publication
 case in 1991 have applied the "minimal degree of creativity" in determining the "originality" The Court held that the originality requirement in copyright law is some minimal degree of creativity and an author who claims infringement must prove the existence of intellectual production, of thought, and conception. 


The Indian judiciary also has analyzed the concept of "originality" in a number of cases.
 In the Macmillan Company
 case the Court held that the word original does mean that the work must be the expression of original or invented thoughts. But the work must not be copied from other works. Any new and original plan, arrangement or compilation of material will entitle the author to copyright therein whether the materials themselves be old or new. This decision was primarily based on the University of London Press case of England
  Subsequently the Madras High Court in C. Cunniah
 case evolved the principle that the use of original skill or labour is essential to acquire copyright in a work. In this case the appellants were a firm of merchants carrying on business in Madras city in pictures, picture frame, etc. In 1932, one Shri T.M. Subramanian drew a picture of Lord Balasubramaniyan and gave it the title of Mayur Priya. On July 13, 1938, he assigned the copyright in this picture to the appellant firm. The appellant firm got this picture registered in 1952. The appellants' case is that the picture "Bala Murugun" painted and sold by the respondent is a colourable imitation of the picture "Mayur Priya" in which the appellant' a firm owns the copyright. The Madras High Court held that it is well established that, in order to obtain copyright, protection for literary, dramatic, musical and artistic works, the subject dealt with need not to be original, nor the ideas expressed be something novel. What is required is the expenditure of original skill or labour in execution and not originality of thought. Thus, though pictorial representation of Lord Balasubramanayan in human form is a subject which is common to everyone, still, if a picture of Lord Balasubramanayan drawn by an artist made of conventional ideas as to his posture, his form, the ornament he wears, the vahanam he uses and other matters, the picture produced is still the result of skill, and labour of the artist and it certainly entitles him to claim copyright in the production of his labour. Again, the Madhya Pradesh High Court in Mishra Bandhu
 held that originality and registration is sine qua non for the right to copyright in any work. In this case the Court observed that under the Copyright Act, 1957, it appears that under Sections 13 and 45, the registration of book with the Registrar of Copyright is a condition. A copyright in a book now is only secured if it is an original compilation and has been duly registered according to the provisions of the 1957 Act. Once it is so registered, the author is deemed to acquire property rights in the book. The right arising from the registration of the book can be the subject matter of civil or criminal remedy. Without registration the author can have no rights, nor remedies in spite of the fact that work is an original work.

VI.
Validity of Limited Duration of Copyright


Copyright is a part of intellectual property rights like other forms of property interests. Once a copyright is acquired, the entire bundle of rights may be assigned to other. Alternatively, the owner may divide and transfer particular rights. Nonetheless, there are significant differences between ownership rules governing copyright and those governing other property interests in society that copy right have limited duration, but other property rights are perpetual. In England the Statute of Amme of 1709 had provided exclusive copyright infamous of authors for a limited perod of 14 years and which was extendable for another 14 years. However, the perpetual copyright had enjoyed by the Universities of Oxford and Cambridge and the Colleges of Eton, Winchester and Westminister in relation to certain works under the Copyright Act, 1775. The England Copyright, Designs and Patents Act, 1988 abolished the perpetual copyright of University and provides copyright for limited duration for all
. In America, the copyright law also provides the limited duration of copyright. Chapter V of the Indian Copyright Act, 1957 deals with the duration of protection of copyright. The rules for determining the duration of copyright depend on the nature of the work in question. Hence, the duration of protection in a literary, dramatic, musical or artistic work other than a photograph is 60 years beyond the lifetime of the author
. In case of anonymous and pseudonymous works
, photographs
, cinematographic films
 and sound recording
, it is 60 years from the calendar year following the year of publication of the work. This is also the period for government works
, works of public undertakings
, and international organizations
. In all these cases copyright protection takes effect only from the date of publication of the work. Thus, the copyright is a statutory right for a limited duration.


The validity of limited duration of copyright was challenged in England after the enactment of Statue of Anne, 1709. The issue was whether the author had, apart from statute a perpetual common law right to print or publish his work. In Millar
 case of 1969 the Court of kind's Bench held the a perpetual common law copyright existed independent of any statute. However, subsequently in Donaldson
 case in 1774 the House of Lords held that the author did have common law rights that were potentially perpetual, but once the work was published, this common law rights were extinguished and the author's right were to be determined solely from the Stature of Anne, 1709. The decision was a majority decision of 6.5 had faced criticism Mr. E.S. Drone pointed out that intellectual productions constitute a species of property founded in natural law, recognised by the common law, and neigher lost by publication nor taken away by legislation
. The validity of limited duration of copyright was also challenged in the United States of America. the American Supreme Court had examined the issue in 1834 in Wheaton
 case. The Statute of Anne, 1709, was copied by the US Congress in 1790 and decision of the House of Lords in Donaldson
 was followed in the US Supreme Court in Wheaton.


Today in India copyright is "property" beyond all reasonable doubt and dispute Article 300 (A) of The Constitution of India provides that "No person shall be deprived of his property save by authority of law." Thus right to property is a constitutional right. The Indian higher judiciary have considered the concept of property and held that property includes not only real or personal property but also incorporeal right such as patents, copyrights leases, chooses in action and every other thing of exchangeable value which a person may have
. It is also established concept that copyright law protects the "expression" of the intellectual ideas of an author. Thus copyright is the right of "expression" of an author. Again Article 19 (1) (a) of the Constitution protects the right of "freedom of speech and expression" of all citizens. Thus right of expression is a Constitutional right as well as fundamental right. On the other hand Article 14 provides the equality prince that "The State shall not deny to any person equality before law or equal protection of laws..." Although the Supreme Court of India have approved the legislative classification, but a classification must be reasonable, intelligible and rational
. Article 21 of the Constitution provides that: "No person shall be deprived of his life or personal liberty except according to procedure established by law". The Supreme Court of India has interpreted the fundamental right to equality and right to freedom in Maneka
 case and held that the principle of reasonableness, which is as essential element of equality or non-arbitrariness pervading Article 14, must apply with equal force to the "procedure" contemplated by Article 21, that is, the procedure must be "right, just, and not "arbitrary, fanciful or oppressive", the Court also explained the inter-relationship between Articles 14, 19 and 21 as thus.


Article 21 does not exclude Article 19 and that even if there is a law prescribing a procedure for depriving a person of personal liberty' and thee is a consequently no infringement of the fundamental right conferred by Article 21, such law, in so far as it abridges or takes away any fundamental right under Article 19 would have to meet the challenge of that Article.... Now, if a law depriving a person of 'personal liberty' and prescribing a procedure for that purpose within the meaning of Article 21 has to stand the test of one or more of the fundamental rights conferred under Article 19 which may be applicable in a given situation. It must also be liable to be tested with reference to Article 14., Article 21 "Presupposes that the law is a valid and binding law under the provisions of the Constitution having regard to the competence of the legislature and the subject it relates to and does not infringe any of the fundamental rights which the Constitution provides for", including Article 14... The principle of reasonableness, which legally as well as philosophically, is an essential element of equality or non-arbitrariness provides Article 14 like a brooding omnipresence and the procedure contemplated by Article 21 must answer the test of reasonableness in order to be in conformity with Article 14. It must be "right and just and fair" and not arbitrary, fanciful or oppressive, otherwise, it would be no procedure at all the requirement of Article 21 would not be satisfied...."


The liberties under Article 21 and Freedoms under Article 19 that a person may reasonably require for his growth and development. Thus, in Maneka
 case the Court has developed the relationship among Articles 14, 19 and 21, a requirement of reasonableness of law providing for deprivation of life or liberty has been creaed. Under Article 300A "deprivation of ....property" can be effected only "by authority of law" subject to the provisions of the Constitution. Thus any law under Article 300A must satisfy the requirement of Article 14, 19 and 21 of the Constitution. On the other hand the Indian Copyright Act. 1957 provides the "limited duration" of copyright property, but non-intellectual properties in India are "perpetual" in nature. Thus the eqestion is whether the Copyright Act, 1957 is "reasonable", "just" and "fair" and Constitutionally valid in India.? Or whether copyright law taking away or abridging the rights conferred under Article 14, 19 and 21?

VII.
Practical Implications of Copyright Law : The Case of Indigenous People.


As discussed above, the legal rights associated with the concept of copyright is a part of intellectual property under England. American and Indian protect mainly individual interest of an author relating to the intellectual "expression" of ideas. On the other hand, the problems of indigenous peoples
 are collective problem. Hence, the individualistic copyright law is incapable to protect the intellectual "expression" of indigenous peoples all over the world or other words the copyright law do not protect the cultural and intellectual property rights of indigenous peoples, because they are collective in character and modern concept of copyright is based on individual right.
 The intellectual creation of indigenous people is the part of cultural life of the group concerned. Therefore, the protection of cultural integrity is a recognized right under International Labour Organization Conventions No. 107
 and 169
 on Indigenous and Tribal people. Related issues of indigenous culture integrity requiring special attention have to do with indigenous peoples' works of art, scientific knowledge (especially with regard to the natural world), songs, stories, human remains, funerary objects, and other such tangible and intangible aspects of indigenous cultural heritage. These issues have been the subject of a study by the Chair-person of the Working Group of Indigenous Populations, Erica-Irene A. Daes, under the sponsorship of the UN Sub-Commission on Prevention of Discrimination and Protection of Minorities. The 1993 Study on the Protection of the Cultural and Intellectual property of Indigenous Peoples
 historical and continuing practices that have unjustly deprived indigenous people of the enjoyment of the tangible and intangible objects that comprise their cultural heritage in association with historical patterns of European exploration and settlement, an as an element of continuing industrial and commercial forces of both European and non-European societies. The report of the study reads as thus.


"18 As industrialization continued, European States turned to the acquisition of tribal art and study of exotic cultures. Indigenous peoples were, in succession, despoiled of their land, sciences, ideas, arts and cultures.


"19 This process is being repeated today, in all parts of the world Ironically, publicity about the victimization of indigenous peoples in these newly exploited areas has also renewed Europeans' interest in acquiring indigenous people arts, cultures and science. Tourism in indigenous areas is growing, along with the commercialization of indigenous arts and the spoiling of archaeological sites and shrines.


"20 At the same time, the" Green Revolution," biotechnology, and demand for new medicines to combat cancer and AIDS are resulting in a renewed and intensified interest in collecting medical, botanical and ecological knowledge of indigenous peoples. There is an urgent need, then, for measures to enable indigenous peoples to retain control over their remaining cultural and intellectual, as well as natural, wealth, so that they have the possibility of survival and self-development."


At present, indigenous communities are principally governed by the same copyright law regime in England, America and India. While this is effective in some cases, it does not cater for the unique relationship which indigenous peoples have with their cultural heritage. Artistic works, painting, song music, scientific knowledge, stories are not simply viewed as commodities owned by individuals, to be protected for the economic benefits they the yeild, but as integral parts of the heritage and identity of the community to which they belong. Thus, current protection of copyright is a transferable commodity "are not only inadequate for the protection of indigenous peoples' heritage but inherently unsuitable"
. Therefore, a separate system of protection of copyright for indigenous peoples is to be evolved which will recognize their close and continuing links to their cultural heritage is vital, because "Indigenous peoples cannot survive, or exercise their fundamental human ights as distinct nations, societies and people, without the ability to conserve, revive, develop and teach the wisdom they have inherited from their ancestors"
. hampered. Clearly, the rules pertaining to ownership should confirm to this underlying philosophy of copyright law. Further difficulties arise from the fact that under the copyright system, it is essential to show that the work originated  from the author and that it was "original: Can a artistic work / design derived from traditional artistic practices dating back possibly millennia, be subject to protection as an original work ? and who could claim authorship and ownership of such works ? The limited durability of copyright has lost its legal validity under present Constitutional framework where the concept of "expression" is to be protected by the doctrine of "just, fair and reasonableness". It is true that the copyright law specifically in England, America and India is attributable to each individual person, and is originated by a single person, even in those circumstances where the copyright is jointly owned. The current copyright regimes fail to recognize that "indigenous communities" are subject of copyright law rather than individual members of a tribe create and own cultural heritage and copyright relating of it. This causes not only an economic but also a cultural and psychological threat to authentic practitioners of indigenous arts, and to the indigenous peoples whose values those arts and crafts "express". Therefore, the present copyright protection is tille helpful for indigenous communities. In this situation what kind of legal protection may be the most appropriate for indigenous cultural property ? Applying the British originated copyright law to indigenous peoples has produced special difficulties in the recognition of the indigenous peoples' proprietary rights in cultural properties. The refusal of England, American and Indian law to recognise indigenous customary laws regarding ownership of land and intellectual properly rights, including the use of ancestral designs, finds its roots in the operation of the common law doctrine of terra millius. The artistic works of indigenous peoples are in a precious position and their continued existence is threatened. Indigenous Communities, all over the world, fear the loss of their identity, their customs, their languages and their religious. Their attempts to use the Western legal system to seek protection have met with only limited success. To protect effectively the sacred and seered aspect of indigenous culture heritage from misuse ignorance, recklessness, or for purposes of commercial gain, it may berecommanded for adoption of specific legislation.

Conclusion :

On the basis of the above it can be safely conclude that copyright is a kind of intellectual property the impressive of which has increased enormously in recent time due to the recent advances in the field of communication and information technologies and the ongoing process of globalization. It is a statutory right and consists of a bundle  of rights in the copyrighted work. The object of copyright protection is to encourage authors, composers, artists and designers to create original works by recognizing their right for a limited period to exploit the work for monetary gain. Another rationale for copyright protection is to give economic in centuries to the creators of original works to make them available for public use.

The argumentation's in favour of the institution of copyright are based on utilitarianism, deontological theory, economic incentive theory and personhood and social requirements theory. Although three theories are far from satisfactory in providing an adequate explanation for protection of copyright, they are nevertheless very useful in understanding the nature this right. It is also evident from the discussion in this perform that the principal basis for copyright protection in the United States, while continental countries seem to give more weightage to nature and personhood theory. The decision of Indian courts seem to have given more weightage to the social requirement theory than other theories of copyright. Most significantly, the view that copy right is a human right also gained recognition at the international level.
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