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"NO LONGER AT THE WHIM OF THE SOVEREIGN"

The Protection Against Violence Beyond State Sovereignty 

Theodore S. Orlin*

There was a time when international law did not claim to protect individuals.


International law's jurisdiction, it, was contended, was limited to the protection of states and their sovereignty. Injury to individuals was incidental and the harm resulting from violation of the law was to the state. Protection of individuals was relegated to the municipal law of states and their relationship to their nationals and those others subject to its jurisdiction. Protection of humans was subject only to state protection with men and women dependent on the whim of states, the prejudices of culture, the arbitrary policies of the powerful and the appeal to political theory.


Individuals, whether men or women, were subjected to state policy that was often arbitrary and abusive. Human rights protection was a question of chance; admittedly men more often than not had better chances than women did. Some were luckier then others having been born from the womb of a woman lucky to be born in a state that protected her security and interests.


The right to be secure and to live in dignity irregardless of gender was a matter of winning life's lottery; simply, the rights of humans, whether men or women, were not even argued to be universal.


There was a time that American domestic law, "where all men" were supposed to be "created equal", did not even to pretend to respect the rights or interests of women. There is the reality that multiple states from Africa to Asia from Europe to the western hemisphere ignore the plight of abused women wand in many instances not only condone the violence, but support it and at times encourage and participate in the abuse.


As we begin the 21st century we have seen in the United States and elsewhere a trend that has altered these legal encumbrances in some significant ways, yet with problems that continue to persist. In 1868 the Fourteenth Amendment of the US Constitution that intended, de Jure, to end racial discrimination made a legal commitment that was not even begun to impact change until the end of the 20th century. Its guaranty is; "nor shall any state deprive any person of life liberty or property without due process of law or equal protection." In doing so it made a contract to end one form of discrimination, but not another. Although the Seneca Falls Convention was held in 1848, gender discrimination would not be addressed legally until the passage of the 19th Amendment in the 20th century (1920) and then only to protect the right to vote of women. We are all familiar with the plight of the proposed Equal Rights Amendment and its failure to be added to the American Constitution. Yet we have seen developments from the American government structures, which far from ideal, have moved in the correct direction. Insufficient as they are, they enabled Americans to argue that the protection of women is a legal right and the state has a duty to protect all regardless of gender. That the "order" the law ought to maintain includes as part of its agenda the protection of women. If we fail, legitimately, we can demand new approaches and better protection based on the governmental proclaimed commitment to equality. We can claim that constitutional contract and or political structures.


But should any state rely solely on their law and their own domestic institutions? Should we not contend that the promises of the human rights message of universality should include the protection of women not based on domestic agendas, "whim', but on international law? Are not all states obligated to protect all humans regardless of gender? Violence against women must be viewed as a violation of human rights and not an aberration of culture, morality or merely domestic law. The marginalization of women should be seen not as an  accident of culture or a sociological issue, but as a legal issue that has the force of the normative standards demanded as a internationally protected human right. The denial of a woman's safety, her fundamental right to life, her "dignity", her economic well-being should not be reliant of the will of those who possess state power. Whether the authority desirous to maintain the status quo or restore a traditional past be an tyrant, an oligarchy, a religious body or the tyrannous majority the appeal to protection should be based on universal law, not only the laws that all human beings are not pawns of the powerful. The promise of the human rights law needs to include the premise that all women can seek protection and recourse to law when their being is not secure or their rights have been denied. Whether the threat to a women's being comes from the direct violation of the state or another individual as a result of state inaction, the government, via a human rights theory, has a duty to protect. Failure to protect women form harm to their 'dignity' and security must result in remedy.
 The consequences in not protecting women from violence have severe consequences for us all.


As the honorable Radhika Coomaraswamy, noted in her final statement as UN Special Rapporteur on Violence against Women, "There is now recognition by governments that eradicating violence against women is a pre-requisite for social development."


We know that the ideal of true equality has not been achieved. Does the promise of this new millennium include protection of all irrespective of the past abuses and practices? Have we limited the state's arbitrary power to endorse or ignore the abuse of women? Unquestionably we have not. Abuses towards women remain rampant, some places more than others. But, some contend we may be on the path towards protecting women via the rule of law that is universally respected. A brief exploration of how far we have traveled follows with the hope that an analysis of the journey to date will lead us in the right direction at a quicker and more meaningful pace.

· The plight of women (over 120 million) subjected to female genital mutilation (FGM) in the name of a cultural practice, intended to subjugate them and keep them subservient to their mates;

· The servitude that bonds women as sex slaves in large parts of the world based on either force, threat or economics that denies them liberty, security and dignity;

· The scores of women who are neither protected from spousal abuse or unable to seek a remedy when they are injured as a result of the denial of their rights;

· The number of women violently abused
, sexually accosted or raped in societies who offer little or no protection, recourse or remedy from harm; 

· The women who while in the detention of the state are subject to sexual abuse and/or rape perpetrated by public officials;

· The women whose punishment is gang rape for either their acts or for the acts of others
;

· The victims of armed conflict who are rape victims as an act of combat, ethnic cleansing, genocide or torture
;

· The women who are maimed or killed by family in parts of the world where there is a cultural duty to respond to the supposed "dishonor" by their daughter's choices.
 

· The women who are imprisoned for acts of love seen contrary to the religious demands of a society.


 Their fate may depend on how far and fast we travel on the route to the universal respect of human rights.


States must see that their international legal obligation is to protect women from violence and to insure that the entire panoply of rights be extended to all regardless of gender. The appeal to greater protection of women should be based not just on local law, constitutional law, but international law and the universal demands of human rights. Let us begin to see where we have and where we are going.

The Beginnings of Human Rights Law and its Limitations:

From the Early Rights to The Covenant of the League of Nations to the Universal Declaration of Human Rights


Even in the development of western political thought it is undeniable that women's rights early on have been relegated to the backburner of history of rights.


In 1787, when Abigail Adams, wife of John Adams, a drafter of the Declaration of Independence (President of the United States-1797-1801), at the side of her husband in Great Britain, wrote to those drafting a new constitution not to forget the women, those drafters quickly forgot.
 If Thomas Pains wrote about the Rights of Man (1791-92), Mary Wollstonecraft wrote a Vindication of the Rights of Women (1792) espousing self- actualization and education, but not yet advocating full equality or the necessity to protect the unique needs of women.


Yet in fairness, even by the 20th century the League of Nations, reflecting the then progressive program of Wilson's Fourteen Points, makes no mention of "human rights". "The Contracting States", as the Covenant was to begin, once again re-enforcing the dogma that the state was the only subject of international law, makes no direct reference to human rights. The League was to break new ground in; asserting minority rights; in protecting the people from colonialism in the form of mandates; in recognizing the self determination of nations by granting them statehood, but not directly respecting human rights as a purpose of this first universal intergovernmental organization.


It should be noted that the League drafters unlike the American founding fathers did a better job in not forgetting the women. In its articles the League member agreed "to endeavor to secure and maintain fair and humane conditions of labour for men, women and children, both in their own countries and in all counties and in all countries to which their commercial and industrial relations extend...
 This provision provided the legal impetus for the creation of the International Labour Organization (ILO), which to this day as a specialized agency of the UN aims to protect laborers globally with women one of their primary concerns. The League's attention towards women went directly to its own operation when it mandated "All positions under connection with the League, including the Secretariat, shall be open equally to both men and women."

Significantly and certainly reflective of violence directed against women that persists in our era was the Covenant's mandate that Members of the League "will entrust the League with the general supervision over the execution of agreements with regard to the traffic in women and children..."
 A series of treaties that began in 1904, before the establishment of the League, (later treaties were approved in 1910, 1921, 1933, and 1947) attempted to prohibit the transporting of women and children for immoral purposes. The proscribed acts were directed against those who dealt in trafficking as opposed to the women themselves. Despite this apparent forward approach protective of  women's rights their dignity and security, the treaties reflected a rather "corrective" approach in that it held the procurer of a women or girl "in order to gratify the passions of another person...."culpable"....even with the (ir) consent...." of  the woman who was of "full age"


Despite the League's attempt to bring attention to issues directly related to people's well being it was not until 1945 and creation of the United Nations that human rights began to be seen as part of the international legal landscape, The Charter, significantly began with the phrase, "We the people determind..."and thereby committed the community of nations "to reaffirm faith in human rights, in the dignity and worth of the human person, in the equal rights of men and women...". The Charter, a treaty with the force of international law, made it possible to assert that human rights was no longer relegated solely to political philosophy or the municipal law of only the more enlightened states. The Charter, to be respected like all treaties as pacta sunt servanda, ("agreements are to be kept")
, goes further than ever before in obligating states to human rights Critically Article 56 provides that "All members pledge themselves to take joint and separate action in co-operation with the Organization for the achievement of ...(Article 55, C.) universal respect for, and observance of human rights and fundamental freedoms for all without distinction as to race, sex language or religion", (Emphasis added)
 Hence the mandate that the UN promotes human rights and that states take action to respect and observe human rights legally obligates states to human rights promotion.


Yet, while the Charter makes reference to "the equality of rights of men and women" it provides no definition as to what these rights are. Although at the San Francisco there was some discussion of a Bill of Rights it was not until 1948, under the leadership of Eleanor Roosevelt, that the General Assembly approved the Universal Declaration of Human Rights (UDHR). It should be remembered that the Declaration, consistent with the General Assembly's inability does no more than recommend
, was drafted to be a "common standard of achievement". While some of the rights defined within its thirty articles have taken on the characteristic of international customary law it required the drafting and entry into force international treaties to make its provisions definitively legally binding. Nonetheless the Declaration which in some respects was drafted as 'soft law' is viewed as a success in beginning to universalize human rights and making rights less dependent on the will of the state. Its acceptance is clearly the incentive that facilitated, if not necessitated, the 'hard law' of human rights treaties and the international mechanism that are now operational.


The UDHR 's preamble reaffirms the Charter's commitment to "the equality of rights of men and women" in light of the UN's "faith in fundamental human rights, in the dignity and worth of the human person." Its first article makes clear, "All human beings are born free and equal in dignity and rights....", and its Article 6 guarantees that "Everyone has the right to recognition everywhere as a person before the law" with its Article 3 guaranteeing "the security of person". Thus it can argued, in general terms, that 'violence against women' is contrary to the normative standard the UDHR demands of all states.


The Declaration not only in theory protects civil rights of all "without distinction of sex" but includes economic and social rights. Among them are the ".......equal rights as to marriage, during marriage and at its dissolution" (Article 16) " health and well-being...including food, clothing and medical care and necessary social services" (Article 25 paragraph 1.). It even recognizes the special needs of women when it warranted that "motherhood and childhood are entitled to special care and assistance..." (Article 25 paragraph 1). It even recognizes the special needs of women when it warranted that “motherhood and childhood are entitled to special care and assistance…” (Article 25 paragraph 2). It Albeit while the UDHR remains for many legalists "soft law" it has effectively de-legitimized violence against women that is endorsed or permitted by state. Further, it has universally declared that women are equal in marriage in all cultures and are entitled to support if they are victimized. The UDHR has become a fundamental theoretical tool in denouncing the violence directed at women. Where states have not ratified the more protective human rights instruments the UDHR becomes the document that must be relied on to legitimately pursue the protection of women from dominant forces who claim a right for their abuse.

The Development of Human Rights Treaties and Their Relevancv for the Protection Against Violence - (I) CCPR. (I) CESCRs


The International Bill of Rights consists of the pertinent articles of the UN Charter, the UDHR, the International Covenant on Civil and Political Rights (I) CCPR, the International Covenant on Economic, Social and Cultural Rights (I) CESCR and the Optional protocol to the CCPR that allows individuals to make complaints to the Human Rights Committee. Unlike the UDHR, the Covenants as treaties clearly make the human Rights protection they protect legally binding on the State parties. Further, the CCPR mandates that "each State Party....undertakes to take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant to adopt such legislation or other measure as may be necessary to give effect to the rights recognized in the present Covenant." (Article 2 paragraph 2) Hence in the pursuit of addressing rights associated with violence against women it is a legitimate approach for the NGOs and other advocates to hold their respective states to the requirements of this treaty. The CCPR, drafted in 1966 and came into force in 1976, has over 153 Parties,
 with both the United States and India ratifying
 with a number of controversial reservations, Although the CCPR for the United States is a non self-executing treaty and connot be argued directly in an American court it is certainly, at minimum,. within the realm of legal argumentation to insist that the U.S. live up to its international obligation.


In addition the CCPR, Article 40 states each State Party is obligated to make periodic reports which the Human Rights Committee reviews and may make general observations. Thus exposing the State practice to international review. Further the CCPR's Article 3 provides a clear non-discrimination clause; "The State Parties...undertake to ensure the equal rights of men and women to the enjoyment of all civil and political rights set forth in the present Covenant." As if that was not sufficient Article 26 guarantees equal protection of law and prohibits discrimination on a number of grounds including sex.


Among some of its substantive provisions that are relevant to violence against women are:

· Article 6, "Every human being has the inherent rights of life...."  

· Article 7, "No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment...."

· Article 8, "1. No one shall be held in slavery; slavery and the slave trade in all their forms shall be prohibited.

2. No one shall be held in servitude.

3. (a) No one shall be required to perform forced and compulsory labour;...."

· Article 16 "Everyone shall have the right to recognition everywhere as a person before the law"

· Article 23 " 3. No marriage shall be entered into without the free and full consent of the intending spouses.

4. State Parties.. shall take appropriate steps to ensure equality of rights and responsibilities of the spouses as to marriage, during the marriage and at its dissolution......"

Quite obviously a threat to life is inherent in all acts of violence and it can be reasonably argued that failure to protect women from violent acts constitutes an act of omission that would be violative of the CCPR, Rape, as discussed later, if committed by a public official has been deemed to be a form of torture. It has also been labeled degrading treatment.
 Certainly some practices of the sex industry can be seen as "forced or compulsory labour". Slavery's definition was expanded for those who ratified the 1956 treaty to include debt bondage, serfdom, involuntary marriage, sale of wives, etc.
 Conceivable each of these articles, plus other CCPR protections, assert rights relevant to the issues surrounding violence against women provide the advocate with international legal argumentation as to how the state fails in the protection of the victims of violence. If a global attack on violence against women is to succeed, the provisions of the CCPR can provide meaningful support and legitimization for those who claim that sovereign authority either allows or permits injury and or the debasement of women.

The CESCR shares common language in Article 3 with the CCPR where men and women are ensured "the enjoyment of all economic, social and cultural rights set forth" in the Covenant. It also shares the same language in Article 2, paragraph 2, in prohibiting discrimination on the basis of sex and the other classifications outlined in the earlier discussion. The fundamental difference between the Covenants is where the CCPR provides universality of application the CESCR, via Article 2 paragraph 1., makes adherence reliant on the "available resources with the view to achieving progressively the full realization of the rights...". Hence a State Party is commitment is limited to the "maximum of their available resources" and paragraph 2 makes a distinction between developing countries permitting a different treatment for non-nationals.

The substance of the CESR does not as directly impact the issues surrounding violence against women as did the CCPR, but there are a few Articles that do have some relevancy. Among them Article 10 consistent with the UDHR provides for "special protection should be accorded during a reasonable period before and after childbirth". Its provisions calling for "the right of everyone to the highest attainable standard of  physical and mental health". (Article 12). States that have rampant records of  violence against women would have great difficulty in demonstrating adherence to this requirement when reporting to the Committee on Economic, Social and Cultural Rights.

The Inadequacies of the International Bill of Rights and the need of more Specialized forms of International Protection


Although there is some jurisprudence of the Human Right Committee holding States accountable for failure to act under the CCPR in order to protect persons from the violence of others, a large obstacle of using the Covenants is that its protection is aimed primarily against state action.
 Violence against women is more often the result of an individual's violation of human rights. There is much less history of international human rights law protecting individuals from the abuse of others. Since vertical protection of the State imposing violations on individuals has been the impetus for much of human rights law, the prevalence of protective norms and machinery is not as prevalent for horizontal protection as it is for vertical protection.


The CCPR binds the state and only indirectly holds the state accountable for private acts. Therefore it is often necessary to protect women from violence in international human rights law that some form of State action be connected with the violation. This lacuna has necessitated the drafting of other instruments and the use of creative legal devices in addition to the Covenants and their mechanisms.


The need for specialized human rights treaties is rooted in the aspiration of universal legal standards and the peculiar problems of targeted classes and groups that are often difficult to address using the broad language of those Covenants. Although all the instruments discussed heretofore have equality clauses that are in theory protective of "....race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status........" (Emphasis added. Article 2 para.1 CCPR, para.2CESR) they are often inadequate to meet the demands of vulnerable groups and the more direct problems associated with critical violations of human rights. Hence the world community has gone beyond the reliance on the two Covenants and has drafted and ratified among other: the Genocide Convention
, the Torture Convention
, the Convention on the Rights of the Child
, and, most relevant for this discussion, the Convention on the Elimination of All Forms of Discrimination Against Women.


Each of these treaties has some relevancy towards violence against women.

Genocide

(The Convention on the Prevention and Punishment of the Crime of Genocide).


The Genocide Convention makes genocide a crime, "...... acts committed with intent to destroy, in whole or in part, a national, ethnical, racial religious group" and includes in addition to "(a) Killing..... (b) Causing serious bodily or mental harm to members of the group..... and (d) Imposing measure intended to prevent births within the group." The crime of Genocide condemned by the Convention is now considered to be part of international customary law and a preemptory norm. It has been used to bring to justice perpetrators of the most severe violence directed at women. Hence not only the State is subject to violations of international law, but, "(P)ersons committing genocide....... shall be punished, whether they are constitutionally responsible rulers, public officials or private individuals." (Article IV). The Genocide Convention via Article VI allows for States to try genocidal actors and "international penal tribunal as may have jurisdiction.....". The Statutes of the International Criminal Tribunal for Yugoslavia and Rwanda (ICTY and ICTR) as well as the International Criminal Court (ICC) contain provisions that confer jurisdiction over individuals violating crimes of genocide. Thus acts of genocide are now seen as subject to a universal jurisdiction allowing all courts to try genocidal actors in their jurisdictions.
 As it will be further illustrated later the ICTR has concluded in Prosecutor v. Akayesu (Case No. ICTR-9-4-T) that rape and forced pregnancy can be construed as an act of genocide when committed with the specific intent to destroy, whole or in part, a national, ethnical, racial or religious group.

Torture

The Torture Convention- (Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment)


Torture, which is prescribed by the UDHR (Article 5) and the CCPR (Article 7), has been one of the primary foci of the human rights movement. When Amnesty International began as an international NGO its sole agenda was global attack for the eradication of torture. In response to the need for more effective mechanisms to prevent and punish torture a separate treaty was drafted and ratified. The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment was adopted in 1984 and entered into force in 1987. The treaty established a ten-person committee of experts, the Committee on Torture (CAT), whose members serve in thier personal capacity, and whose function is to review State party adherence to the Convention (Article 17).


The Torture Convention reflects the problem of the outright universal elimination of the odious acts found in its title, torture and other cruel, inhuman or degrading treatment or punishment. Like genocide, although individuals must be subject to criminal law with 'appropriate penalties' (Article 4), it is related to state responsibility.
 The Convention binds only state action in its definition :

"...."torture" means any act by which severe pain for such purposes as obtaining from him or a third person information or a confession, punishing for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination  of any kind, when such pain or suffering is inflicted by or at the instigation or with the consent or acquiescence of a public official or others person acting in a official capacity..." (Emphasis added)


Here again is the legal necessity in international law to find state action or responsibility for the proscribed act. Yet there is much that is useful in preventing or punishing torture against women. First by providing a definition of torture there is clarity in this proscription against State violence. Since State Parties are obligated to "take effective legislative, administrative, judicial or other measures to prevent acts of torture in any territory under its jurisdiction..... (Article 2 paragraph 1), state ratifiers must account as to how their domestic law and policy serves the end of the Convention. Further, under Article 4 each State Party must make torture a crime and must "ensure" that any person alleging torture has the right to complain (Article 13) with victims having the right to redress (Article 14).

Rape as a form of torture


Critically the conventions extend protection against other acts of cruel, inhuman or degrading treatment or punishment. Rape or lesser abusive acts committed against the treaty can certainly be argued as either torture, or cruel, inhuman or degrading treatment or punishment. In 1988, a year after the Torture Convention came into force, the Body of Principles for the Protection of All Persons Under Any Form of Detention or Imprisonment was approved by the General Assembly. In that instrument there is asterisk in Principle 6 after 'cruel, inhuman and degrading treatment or punishment' that states :

"....should be interpreted so as to extend the widest possible protection against abuses, whether physical or mental, including the holding of a detained or imprisoned person in conditions which deprive him temporarily or permanently, of the use of any of his natural senses......."


Clearly a reading of this Principle would, at minimum, condemn rape and/or sexual abuse as a form of cruel or inhuman or degrading treatment or punishment. There are convincing arguments that rape and sexual abuse constitutes torture.


Reliant not only on the principles found in the Convention Against Torture....., the UDHR's and the CCPR's protection against torture (Article 5 & 7 respectively), as well as the CPPR's Article 10 & 17 (10. "All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of their person." 17. "No one shall be subjected to arbitrary or unlawful interference with his privacy."), the rape or sexual abuse of the detained is a form of torture. This was endorsed by the United Nations Special Rapporteur on Torture in 1992, when he stated:

Since it was clear that rape or other forms of sexual assault against women in detention were particularly ignominious, violations of the inherent dignity and the right to physical integrity of the human being, they accordingly constituted an act of torture.


Rape and sexual abuse against detained women is clearly a state device to not only inflict physical harm but 'self-loathing' and the destruction of the 'dignity' essential to a woman's personality. What is a frequent phenomenon in some criminal justice systems, (e.g. Pakistan), is accusing rape victims of adultery.
 Theoretically the Torture Convention should protect against such policies, Article 13 ("Each State Party shall ensure that any individual who alleges he has been subjected to torture,...., has the right to complain to, and to have his case promptly and impartially examined by, its competent authorities. Steps shall be taken to ensure that the complaint and witnesses are protected against ill-treatment or intimidation as a consequence of his complaint..." (Emphasis added)

It should be critically noted that failure to pursue and to bring to justice "public officials" who are accused torturers for their acts of rape and/or sexual abuse may be true whether or not the state has ratified the Torture Conventions. 'Torture' has been deemed a preemptory norm (jus cogens)
 and as such all states are bound to its prohibition. Just as states have a positive duty, dependent on the right to life, to insure that murderers and manslaughters are brought to justice
, it similarly is obligated to pursue accused torturers to justice. We further contend that not to pursue rapists and sexual abusers, whether they were "acting in a official capacity" or not, would be a denial of justice  condemnable by international law. Certainly, at minimum, failure to bring to justice officials who commit rape or sexual abuse against detainees is a violation of international norms. Principle 7 of the Body of Principles for the Protection of All Persons Under Any Form of Detention or Imprisonment is supportive of this when it states should "...make any such subject to appropriate sanctions and conduct impartial investigations upon complaints."


A "due diligence", standard may be the theoretical means to bring state failure to address violence against women under the protection of international human rights law and to hold states accountable for their failure to meet a duty to protect women and prosecute those who violate women. This is in fact the contributions made by the CEDAW Committee (General Comment 19, {1992}) and the drafting and approval in 1993 of the Declaration on the Elimination of Violence Against Woman which are discussed later in this paper.


As again will be seen in the later discussions of international criminal law, 'rape' and 'torture' was the indictable acts that held Serbian soldiers guilty of crimes 'against humanity' perpetrated against Bosnian women.35a 

Regional Conventions and Legal Proceedings against Torture


Torture is not just the subject jurisdiction of the UN bodies and treaty bodies. The Inter-American Convention to Prevent and Punish torture is open for ratification by OAS members.
 The European Convention for the Prevention of Torture and Inhuman or Degrading Treatment (adopted Nov. 1987). While it has adopted the same definition of Torture as the UN treaty its Committee for the Prevention of Torture (CPT) has the capacity to visit places of detention e.g. prisons, police stations, mental institutions, etc. and can do so almost immediately after it gives notice to the state of its intent.


Because of the concern, nature and extent of rape it has become part of American jurisprudence where rape as a prohibition under international law has been part of the proceedings in Kadic v. Karadzic.37a This landmark decision which was a tort suit under the Alien Tort Claims Act (ATCA) as well as the Torture Protection Victims Act, established significant case law for the application of international law in American jurisprudence. The Court held that the ATCA is not limited to state actors and that some acts "violate the law of nations whether undertaken by those acting under the auspices of a state or only as private individuals". While they included acts of genocide and war crimes they did not include torture in that category and held that still required state action.

Female Genital Mutilation (FGM)


Unquestionably the global outrage directed against Female Genital Mutilation (FGM) is one abusive example directed against women, especially young women  that has helped bring the issue of violence against women to the forefront of international attention. FGM is a traditional practice prevalent in parts of Africa, Southeast Asia and the Muslim world as well as in some parts of South America and Australia. The practice encompasses a variety of different procedures performed upon female genitalia. It is estimated that two million procedures are performed upon female genitalia. It is estimated that two million procedures are performed annually often, under primitive and unsanitary conditions. Recent data estimates that 120 million have been subjected to FGM
 and that two million girls a year are victimized by the procedure.


Despite the arguments by some states that "cultural rights" should allow this practice and that "cultural relativism" shall prevail over international norms, it has been under attack by human rights advocates and international bodies. 


The Declaration on the Elimination of Violence against Women (1993), (discussed later) includes FGM ".......and other traditional practices harmful to women......." as a condemnable practice and contrary to human rights.


The UN High Commissioner for Refugees (UNHCR) has condemned the practice as a violation of human rights (Unpublished memorandum, 1994).
 The High Commission contends, that the practice violates :

· The UDHR (Art.3), "security of person" (Article 5) "cruel, inhuman and degrading treatment";

· The CAT (Art. 6), "cruel, inhuman and degrading treatment";

· Convention on the Rights of the Child (Article 9) protecting children from "all forms of physical violence and injury"; (Article 24(3)) "State Parties shall take all effective and appropriate measures with a view to abolishing traditional practices prejudicial to health of children."

The UNHR memo concluded : 

"The United Nations High Commissioner for Refugees (UNHCR) takes the position that Female Genital Mutilation (FGM), an act which causes sever pain as well as permanent physical harm, amounts to a violation of human rights and of the rights of the child, and as such can be regarded as persecution. The Toleration of these acts by the authorities, or the unwillingness of the authorities to provide protection against them, amounts to official acquiescence. Therefore, a woman can be considered as a refugee if she or her daughter/dependents fear being compelled to undergo FGM against her will or, she fears persecution for refusing to undergo or to allow her daughters to undergo the practice." (Emphasis added)


It needs to be emphasized that the UNHCR memo more than suggests that FGM as a practice does not just constitute a family matter or cultural practice but falls under the protection of human rights law. The "due diligence" argument clearly makes the acts and acts of omissions of a state violative of human rights obligations.

Slave Trading-Slavery-Trafficking in Persons


While slavery, as a practice is not gender-specific the violence perpetrated against both men and women makes a discussion of its prohibition relevant to this topic. This is especially true in light of the fact that slavery in its contemporary manifestations, sex slavery and bondage, is often targeted towards women and has become prevalent in many regions around the world. With the growth of international travel the issue has become epidemic in some regions and is causing the exacerbation of other social and health issues.


The international condemnation of slavery and the slave trade are early examples of international law reaching into the domestic practices of States that are viewed as contrary to human dignity and rights. The Additional Articles to the Paris Peace Treaty (1814) between Great Britain and France condemned the slave trade. By 1885 the Berlin Conference concluded that "trading in slaves is forbidden in conformity with the principles of international law."


Historians often credit the anti-slavery movement as a impetus for the women's rights movement. Elizabeth Cady Stanton and Lucretia Mott who were the leaders at the Seneca Falls Convention attended an anti-slave conference in the 1840s where they were forced to remain behind a closed balcony during discussion.
 Their experience in the anti slavery movement was a procurosor and model for the women's movement.


The prohibition of slavery advanced more slowly than the prohibition of the slave trade. As late as 1855 an international tribunal (in the Creole case), held that slavery could be established by law in any country (including the U.S., one of the parties in the proceeding) and was not then contrary to international law. By the 1890's it could be said that slavery was generally condemned by the community of nations. 


This history of the prohibition of the slave trade demonstrates how international law evolves. For over a century the slave trade has been condemned and the prohibition enforced with it now being viewed beyond the power of the sovereign. As Dr. Hannikainen noticed :

"It appears without a doubt that the universal customary norms have emerged prohibiting States from legitimizing or encouraging the slave trade and that the prohibitions are peremptory norms (jus cogens) in contemporary international law." (Emphasis added)


The practice of slavery as well as its trade has become part of international law albeit at slower rate. Slavery is prohibited in a number of international instruments (Article 4, UDHR, Article 8, CCPR). In addition there are specific conventions that prohibit slavery including the Slavery Convention, of 1926 Amended by Protocol, 1953. That Convention defines Slavery as "...... the status or condition of a person over whom any or all of the powers attaching to the tight of ownership are exercised...." It also provides in its Article 1 (paragraph 2) a definition for the slave trade; "....... includes all acts involved in the capture, acquisition or disposal of a person with intent to reduce to slavery; all acts involved in the acquisition of a slave with a view to selling or exchanging him; all acts of disposal by sale or exchange, and, in general, every act of trade or transport in slaves".

Hence this treaty condemns practices that violate the liberty of persons and thus protects all, whether male or female from the deprivation of liberty.

Forms of Slavery and Institutions and Practices Similar to Slavery Targeted at Women


To provide a clearer condemnation of modern forms of slavery the Supplemental Convention on the Abolition of Slavery, the Slave Trade and Institutions and Practices Similar to Slavery, 1956 (entered into force 1957) expanded prohibited acts beyond the earlier definition and specifically included definitions that further protect women. It defining slavery it adopted the earlier definition but added, "....... slave means a person in such condition or status." (Article 7). In Article 1, it includes definitions for acts that are particularily directed towards women; debt bondage, serfdom, involuntary marriage, sale of wives, inheritance of a widow, and sale of a child for exploitation. That Article commits State parties to "..... to bring about progressively and as soon as possible the complete abolition or abandonment of the following institutions....."
Debt Bondage


Debt Bondage is defined as, "(a)... the status or condition arising from a pledge by a debtor of his personal services or those of a person under his control as security for a debt, if the value of those services as reasonably assessed is not applied to the liquidation of the debt or the length and nature of those services are not respectively limited and defined;......"

Although the prohibition includes both genders, the practice is particularly prevalent and destructive of the human rights of women. The experience of families or women themselves, who are victims of this practice is prevalent in many parts of the developing world where promises of work and compensation enslaves young women to brothels and other forms of the sex trade. The problem is not only extensive in Southeast Asia, where Burmese and Thai women find themselves unable to repay the loans given to them to their families but in Eastern and Central Europe. The problem of is exacerbated when poor girls from places like Moldova or Ukraine attempt to find better lives in the west, Europe or North America, only to find that they are enslaved to the sex trade by debts that are nearly impossible to repay by those who profit from their prostitution.

Serfdom


The ancient practice of serfdom continues to exist and by the Convention is condemned as a violation of international law taking out of the realm of permissible state law or action. It is defined by the Convention "(b)... the condition or status of a tenant who is by law, custom or agreement bound to live and labour on the land belonging to another person and to render some determinate service to such other person, whether for reward or not, and is not free to change his status....The definition clearly condemns the practice whether or not state law or action legitimizes it. Hence the state duty goes beyond the non-legalization of the practice and it can be implied there is a positive duty to take action to eliminate traditional practices of serfdom. Once again it can be presumed that the acts of state omission to address the practice of serfdom is prohibited by treaty law.

Marriage Practices Prohibited by the Convention


The Convention also calls for the abolition of marriage practice that are tantamount to slavery and slave trading. 


The practices are condemned include, "(c) (i) A women, without the right to refuse, is promised or given in marriage on payment of a consideration in money or in kind to her parents, guardian, family or any other person or  group; or (ii) The husband of a women, his family, or his clan, has the right to transfer her to another person for value received or otherwise; or (iii) a women on the death of her husband liable to be inherited by another person. The responsibility of the state party seems clear. It cannot condone such practice and is committed to its eventual prohibition. Failure to act is violative of the treaty.

Child Slavery and Forced Labour


In addition to a number of ILO Conventions
 this Convention seeks the abolition of; "(d) Any institution or practice whereby a child or young person under the age of 18 years is delivered by either or both of his natural parents or by his guardian or another person, whether by reward or not, with a view to the exploitation of the child or young person of his labour.

While there have been subsequent international agreements that protect children from abuse, e.g. The Convention on the Rights of the Child (1989) and ILO Conventions the fact that the practice is condemned as similar to slavery is an added impetus to States to seek its eradication. Slavery has been so long and clearly condemned as a violation of international law that these practices are viewed as odious as any other practice of slavery and therefore requires states to make active strides to eliminate these practices. Failure to do so is viewed as a failure to conform to international legal obligations.

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supplementing the United Nations Convention Against Transnational Organized Crime. (2000)


This relatively new Protocol, which came into force in 2003, is a progressive step in eradicating the trafficking in Women and children. Its purpose is to (Art.2.(a)),

"To prevent and combat trafficking in persons, paying particular attention to women and children."


Its Article 3 (a) provides a clear and very comprehensive definition of "trafficking in person",

"..... shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour, or services, slavery or practices similar to slavery, servitude or the removal of organs;...."


The Protocol, consistent with the growing theme that States have a positive duty to take steps to prevent violence against women, requires State Parties to adopt legislation to make "trafficking" a "criminal offense".
 Clearly the State Party must take effective measures to deal with the practice of trafficking in women and children, including an obligation to take "measures to provide for the physical, psychological and social recovery of victims of trafficking....".
 The Protocol requires that "State Parties shall establish comprehensive policies, programmes and other measures: (a) To prevent and combat trafficking in persons and (b) protect victims of trafficking in persons, especially women and children, of revictimization...."
 The Protocol also calls for the repatriation of victims of trafficking in persons.


This Protocol, if implemented and taken seriously by the State Parties (as of 2004, 75 in number) could very well prove to be an effective device to begin the eventual eradication of trafficking in women and children. Just as the elimination of the slave trade in the 19th century ultimately led to international condemnation of slavery this Protocol, attacking international trafficking, may be a step in the direction of eradicating the abusive forms of the sex trade, clearly a form of violence against women that is prevalent globally.

International Criminal Law/ and Humanitarian Law

(War Crimes/ Crimes Against Humanity)

Rape as a Crime Against Humanity


The case law of the International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Tribunal for Rwanda (ICTR), two ad hoc tribunals created by the Security Council
, have added considerable jurisprudence in bringing violators of violence against women to justice. In response to gross violations of human rights they have relied on existing human rights law found in treaties like the Genocide Convention, the Torture Convention and humanitarian law i.e. the laws of war- (The Geneva, Hague Conventions, and their Protocols, etc.)


As the prosecutor the newly created International Criminal Court (ICC), Theodor Meron noted in a 1993 article, citing the report of the UN Human Rights Commission's Special Rapporteur, Tadeusz Mazowiecki, the practice of rape in Bosnia-Herzegovina is a weapon of war specifically aimed as a method of :

"ethnic cleansing intended to humiliate, shame degrade and terrify the entire ethnic group"

Julie A. Mertus noted :

"Women are targeted for sexual abuse as property of the enemy nation and as women. In a sense, women are doubly dehumanized- as woman, as enemy ....In one act of aggression, the collective spirit of women and of the nation is broken, leaving a reminder longer after the troops depart.."..."In military culture, sexual abuse of women has been described as 'standard operating procedure.' Rape of enemy women is expected....''


Although the early rules of law regarded rape as a legitimate goal of war with women viewed as the property of men,
 it needs to be recalled that the labeling of 'rape' as a war crime is not new. The Lieber Instructions drafted at the time of the American Civil War, 1863, is the historical antecedent of the rules of war that ultimately were to be protected by humanitarian law. The Instructions made rape a capital crime. Yet rape was not included as a charge in the Nuremberg trials despite it being used as an instrument of war policy.


The Geneva Conventions of 1949 (Conventions I-IV), Common Article 3 bind the Parties of "armed conflict, not of a international character...", to the following: (a) 'persons taking no active part in the hostilities.....shall be treated humanely....and that "the following acts are and shall remain prohibited at any time and any place....(b) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; and (c) outrages upon personal dignity, in particular humiliating and degrading treatment."


Further Additional Protocol (II) to the Geneva Conventions of 12 August 1949 and Relating to the Protection of Victims of Non-International Armed Conflicts make specific mention of 'rape' and 'enforced prostitution' as prohibited acts;

"(e).... outrages upon personal dignity, in particular and degrading treatment, rape, enforce prostitution and any form of indecent assault....."
 (Emphasis added)


Despite the inclusion of 'rape' and 'enforced prostitution' in humanitarian law they are not directly included in the category of acts labeled grave breaches and hence were not subject to universal jurisdiction.
 Again as Meron points out the US State Department led the arguments to the contrary in a 1993 letter drafted to Senator Specter, (quoted in pertinent part); "the legal basis for prosecuting troops for rape is well established under the Geneva Conventions and customary international law." The letter cited Article 27 of the Geneva Convention relative to the Protection of Civilian Persons in Time of War that women shall be "especially protected...against rape" as well as other articles that prohibited acts of violence against women.
 Yet there was not yet an international judgement that made rape a crime against humanity.

The Akayesu Judgement-Rape as Genocide, Crimes Against Humanity and Violation of Article 3 Common to the Geneva Conventions- War Crimes


As noted earlier the Akayesu Judgement (1998) of the International Criminal Tribunal for Rwanda (ICTR)
 was a groundbreaking decision. It concluded that 'rape' (when the act is committed with intent to destroy a national ethnic religious group), is included within the category of acts that may be construed as the criminal act of genocide. The Judgement of the Trial Chamber (I) is far more encompassing and has encompassing and has implications for humanitarian law and the classification of rape as a war crime and crime against humanity. In its recitation of the facts, it determined that Jean Paul Akayesu, the bourgmestre of the Taba Commune, who was charged the maintenance of public order and had exclusive control over the Communal police, "facilitated... the commission of sexual violence, beatings and murders by allowing the ...violence ...on or near the bureau communal premises."
 In holding his acts culpable under the provisions of humanitarian law the Tribunal concluded that the "... acts or omissions were committed as part of a widespread or systematic attack against a civilian population on national, ethnic or racial grounds"..."during an armed conflict". The Tribunal's statue (Articles 3g and 4) includes the language of the relevant Geneva Conventions and the determination squarely held Jean Paul Akayesu's acts against victims, who were not taking part in hostilities, 'crimes against humanity' and 'war crimes'.
 Article 3g) specifically lists' rape' along with 'murder' a) and 'torture' f), etc. as international crimes punishable by the ICTR.


The indictment was exceedingly clear, it determined that the "...acts of sexual violence include forcible sexual penetration of the vagina, anus or oral cavity by a penis and/or the vagina or anus by some other object, and sexual abuse, such as forced nudity."
 Jean Paul Akayesu not only knew of the act directed at Tutsi women, but was "at times present during their commission". He in fact led a meeting where he sanctioned the death of a Tutsi woman and urged the death of other Tutsi women. The Tribunal concluded that not only did Jean Paul Akayesu committed war crimes, and acts of genocide, but also 'Crimes Against Humanity' in his participation in "e) Outrages upon personal dignity, in particular humiliating and degrading treatment, rape, enforced, prostitution..."

The Foca Case- Prosecutor v. Kunarac- (Kovac and Vokovic)


The ICTY Appeals Chamber endorsed the findings of the Trial Chamber that ethnic cleansing was directed at non-combatants in the Foca area, including Muslim women who were targeted by Serb soldiers and para-military. They "were detained in intolerably unhygienic conditions in place like the Kalinovik School, Foca High Schools and the Partizan Sports Hall, where they were mistreated in many ways including being raped repeatedly."


The Tribunal in reviewing the convictions of the defendants for "violations of the laws or customs of ware (rape and torture) and crimes against humanity (torture, rape and enslavement)" confirmed that they were found guilty beyond a reasonable doubt. Among the acts committed by the three were numerous and included treating the women as their "property" constituting acts of enslavement.


To cite some of the specific examples noted by the Tribunal: Kunarac threatened his victim and son with death when they were detained unless their victim confessed and then subsequently raped her. Her engaging in gang rape and enslavement of other women, etc., Kovac, "imprisoned four girls and exercised his de facto power of ownership as it pleased him" and forced three young girls to dance named on a table while being watched knowing, "this was a painful and humiliating experience, particularly because of their young age". Kovac was later to sell the girls for 500 deutsch marks to some Montenegrin soldiers. Vukovic raped a fifteen-year old. The three were sentenced to imprisonment 28 years for Kunarac, 20 years for Kovac and 12 years for Vukoic, all of which were appealed and rejected by the Appeals Chamber.


What is particularly interesting about the Appeals judgement is the decision regarding the discussion regarding the definition of 'rape' for international law. The Appellants argued that in addition to penetration there needs to be two additional elements: "force or threat of force and the victim's "continuous or genuine resistance." Kovac argued that "resistance must be real throughout the duration of sexual intercourse because otherwise it may be concluded that the alleged victim consented to sexual intercourse."


The Appeals Tribunal rejected these arguments after reviewing its own jurisprudence and multiple domestic system's law :

The actus reus of the crime of rape in international law is constituted by: the sexual penetration however slight (a) of the vagina or anus of the victim by the penis of the perpetrator; or (b) the mouth of the victim by the penis of the perpetrator; where such sexual penetration occurs without the consent of the victim. Consent for this purpose must be given voluntarily, as a result of the victim's free will, assessed in the context of the surrounding circumstances. The mens rea is the intention to effect this sexual penetration, and the knowledge that it occurs without the consent of the victim.


In drafting this opinion the Tribunal relied on German substantive law which criminalizes sexual activity among prisoners and those officials who hold them in custody as well as American law that makes it a federal offence for a prison guard to have sex with a inmate, whether or not the inmate consents. They cited a New Jersey case, State of New Jersey v. Martin, where they recognized "the unequal positions of power and the inherent coerciveness of the situation which could not be overcome with apparent consent."

The Tribunal concluded, "Typically the women were raped by more than one perpetrator and with a regularity that is nearly inconceivable... Such detentions amount to circumstances that were so coercive as to negate any possibility of consent.... that the coercive circumstances present in this case made consent to the instant acts by appellants impossible."


These opinions of the ICTR and ICTY respectively, are a significant addition to the jurisprudence of international criminal law. The international condemnation of the crime of rape as a war crime, a form of torture, an act of genocide, a crime against humanity certainly leaves less-question as to the universal condemnation of rape. It elevates the crime of rape to a grave breach and de-legitimizes claims that rape is an acceptable weapon at  times of war. It further supports arguments that rape should be considered an international crime in war or peace and that it can be argued as prohibited by customary law and assumes a preemptory status. Certainly the adoption and entry of force of the Treaty of Rome (1 July 2002)
 which created the International Criminal Court (ICC) further supports the condemnation of rape as both a crime against humanity (Article 7)
 and a war crime
, leaving little question that universal jurisdiction extends to these crimes. Hence just as pirates in a much earlier day and genocidal actor in the last century no longer could seek legal refuge now a certain class of rapist is now subject of justice globally.

CEDAW

(The Convention on the Elimination of all Forms of Discrimination Against Women)


The drafting and later entry into force of CEDW marks a conscious intention to place discrimination against women prominently on the world's human rights agenda. CEDAE attempts to address the global problem of women's discrimination and to make the UDHR's promise of "equal rights of men and women" a reality. Although it is a progressive step in bringing attention to gender discrimination, it is by no means a device that directly protects women from violence. While its Article 1 eliminates discrimination "on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women...... on a basis of equality of men and women......", it language does not directly provide for the special attention necessary to address the need of women to be free from violence. Its Article 2 requires states to make legislation and constitutional changes "to embody the principle of equality of men and women", but does not specifically require to take affirmative steps to protect women from violence that is often rampant and receives little attention from state bodies.


Yet, despite the lack of specific reference to a prohibition of violence against women, there is some language that is useful in eradicating practices, like FGM as well as cultural norms that subject women to spousal violence and other forms of abuse :


Article 5 "State Parties shall take all appropriate measures :


(a)
To modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on the stereotyped roles for men or women."


This commitment coupled with Article 2 (above) and Article 24, ("State Parties undertake to adopt all necessary measures at the national level aimed at achieving the full realization of the rights recognized in the present Convention"), arguably provides an international device to encourage State parties to take aggressive steps to eradicate violence against women.

General Comment 19 (1992) and Comment 25


In 1992 the Committee on the Elimination of Discrimination Against Women took an important step to fill the lacuna by interpreting CEDAW in a creative fashion. Its General Comment 19 the Committee defined "gender-base violence as a form of discrimination which seriously inhibits women's ability to enjoy rights and freedoms on a basis of equality with men". It further held that :

".... gender-based violence (of all forms) has the effect of impairing enjoyment of the right to life, the prohibition on torture and cruel treatment, equal protection of humanitarian law, the right to liberty and security of person, the equal protection of law, the right to equality in the family, the right to physical and mental health, and the right to just and favourable conditions of work".


Significantly, as pointed out by Joan Fitzpatrick, the Committee read "Article 2 as making states responsible for 'private acts' if they fail 'to act with due diligence to prevent violations of rights, or to investigate and punish acts of violence and to provide compensation".
 This logic is, if ultimately accepted and implemented by State parties an important breakthrough for human rights law. By applying a "due diligence" standard on State parties it begins to end the barrier of state action in applying human rights law to problems that are largely associated with private acts. The Committee's interpretation sets States and IGO's on a path where international instruments can be used to pressure governments to take proactive steps to prevent violence against women and impose a duty to respond administratively and judicially when women are victimized.


General Recommendation 19 included among other specific recommendations : laws on domestic violence and rape must give adequate protection to all women and respect their integrity and dignity;

· States must provide protective and support services to women and gender-sensitive training of judicial and law enforcement officials;

· States must establish support services for women whose health is damaged by domestic violence and rape; states are to create refuges and other services for victims.

One specific recommendation of General Comment 19 that could dramatically alter the global practice of criminal law relevant to domestic violence is the Committee's calling for the abolition of the "defence of honor". If the General Comment was to be implemented men would no longer have available a defense that supports the cultural discrimination that exculpates husbands and holds wives accountable for crimes motivated by infidelity.
 Males no longer would have impunity for domestic violence committed against spouses based on the superiority of the man in the spousal relationship prevalent in so many cultures. General Comment 19, if taken as a call to action by NGO's, could very well facilitate a program where demands are made on governments to properly address before and after the fact violence against women. hence, action to address violence against women could be argued a state obligation mandated not just by domestic policy and/or municipal law, but by the force of international human rights law.


CEDAW's General Recommendation 19 was further strengthened in 2004 by General Comment 25.
 This interpretation by CEDAW of Article 4, paragraph 1, that speaks to "special temporary measures" and provides language that supports special efforts to eradicate discrimination against women will be discussed (infra: Recent Developments).

Reservations : A Limiting Reality of CEDAW


Unfortunately many of the State Parties that have ratified CEDAW, have made reservations that limit their obligations.
 Egypt for example reserved Article 16 that deals with marriage and family relations and held that its interpretation must be in conformity with Islamic Shari'a law.
 These reservations, motivated to reconcile existing law rooted in cultural incompatible cultural practices with the treaty obligations are drafted despite Article 28(2)'s prohibition that "a reservation incompatible with the object and purpose of the present Convention shall not be permitted". This prohibition is not just a limitation on CEDAW, but any treaty, since the Vienna Convention on the Law of Treaties has the same prohibition in its Article 19 c.


An attack on these reservations was a highlight of the 1993 World Human Rights Conference in Vienna. The Vienna Declaration called on the CEDAW Committee to "continue its review of reservations to the Convention" and urged the States "to withdraw reservations that are contrary to the object and purposes of the Convention".
 Clearly the Declaration's admonition of the reservations that accompany many of the State Parties ratifications was one of many important achievements of the Vienna Conference. As will be discussed below, the actions in Vienna were a prelude to making women's rights part of the human rights agenda, least of which was the criticism of reservations that are "incompatible with the object and purposes" of protecting women rights including their security to be free from violence.

World Conference on Human Rights, Vienna, June 1993.


International attention for the eradication of violence against women began to grow in significance towards the end of the last century. The Committee's General Comment 19(1992), discussed above, and the U.N. Commission on Human Rights recommendation (res. 1993/46, 3 march) which "condemned all forms of violence and violations of human rights directed specifically against women" were actions that began to evince a change in international human rights law towards the protection of women. Consistent with this growing pattern the UN Commission on the Status of Women earlier called for the creation of a working group to draft a declaration on violence against women (Sept. 1992). These steps were only the prelude for the 1993 World Conference, which became a critical turning point in the development of instruments that are directed at the eradication of violence against women.


The Vienna World Conference drew human rights NGOs and States from around the globe. Its importance in reiterating and firmly asserting that human rights are universal had importance in stemming the arguments of certain states that human rights must be measured by different cultural and traditional approaches. The Vienna Declaration and Programme of Action was clear in asserting this position when it stated, "All human rights are universal, indivisible and interdependent and interrelated."


Significantly for women's issues the Vienna Declaration and Programme of Action, "Affirmed that women's human rights are a fundamental part of all human rights." The Declaration further asserted for that "women's human rights must be protected, not only in courts, prisons, and other areas of public life, but also in the home." This added weight to the argument that women's rights are human rights and that violence against women whether perpetrated by governments or by individuals are part of the human rights agenda. The Declaration and Programme of Action is a central component in arguing that states have obligations not only to restrain from committing acts of violence against women but have a positive duty and a requirement of due  diligence to prevent and properly respond to acts of violence directed at women.


Accordingly in addressing the prevalence of violence against women in armed conflict long before the groundbreaking judgments of the International Criminal Tribunals for Rwanda and Yugoslavia, (see above), it declared that :

"Violations of the human rights of women in situations of armed conflict are violations of fundamental principles of international human rights and humanitarian law and that all violations of this kind – including murder, systematic rape, sexual slavery and forced pregnancy – require a particularly effective response."


Most significantly the Vienna Declaration and Programme of Action stated :

"that the UN system and Member States should work towards the elimination of violence against women in public and private life; of all forms of sexual harassment, exploitation and trafficking in women; of gender bias in the administration of justice; and of any conflict arising between the rights of women and the harmful effects of certain traditional or customary practices and religious extremism".


This statement would make clear the need for special efforts to address violence against women and was a call to action to create a Special Rapporteur and the drafting of the Declaration on the Elimination of Violence against Women. Both of these actions stemming from the Vienna Conference were significant in elevating the issue in the human rights agenda and are discussed below in more detail.

Special Rapporteur for Violence Against Women


The Vienna Declaration and Programme was to lay the groundwork for the establishment and appointment by the Commission on Human Rights of a Special Rapporteur on violence against women (1994/45, 4 March 1994). Unquestionably the appointment of Radhika Coomaraswamy and her subsequent work for nine years brought considerable public attention to the problems associated with violence against women.


The work of the Special Rapporteur was crucial in facilitating the development of clearer standards that would establish legal criteria to bring states closer to the protection of women from violence. In assessing the work of the Special Rapporteur Ms. Coomaraswamy it should be noted that this was one of the greatest contribution that occured during the years of her service. In comments made in February 2004, after receiving the Monsignor Oscar Romero Award for Leadership in Service to Human Rights (University of Dayton, Ohio), she stated that early in her work states argued that it was inappropriate to argue that violence against women was on the human rights agenda. The attitudes towards international efforts to eradicate violence against women have changed. Increasingly states have recognized their international obligation to address the violence against women that persists in their jurisdictions and have in more instances than not began to institute programs and revised their law to meet the demand of protecting women and bringing to justice the perpetrators of violence.

Declaration on the Elimination of violence Against Women (1993)


Six months after the "World Conference call(ed) upon the General Assembly to adopt the draft declaration on violence against women and urge(d) States to combat violence against women in accordance with its provisions,"
 the Declaration was passed unanimously.


Although the "Declaration on the Elimination of Violence Against Woman" is a non-binding recommendation of the General Assembly, it is a groundbreaking human rights instrument that has considerable implications for the development of international law directed at the eradication of violence against women. Its language and its definitions contribute significantly to norm creation that is designed to encourage states to address the epidemic of violence directed at women whether or not the violence is perpetrated by the state or by individual actors.

To use the language of its preamble it recognized :

"......... the urgent need for the universal application to women of the rights and principles with regard to equality, security, liberty, integrity and dignity of all human beings......." (preambular paragraph 1);

"........ that violence against women is a manifestation of historically unequal power relations between men and women, which have led to domination over and discrimination against women by men and to the prevention of the full advancement of women is one of the crucial social mechanisms by which women are forced into subordinate positions compared with men." (preambular paragraph 6)


The Declaration's purpose is made abundantly patent in the conclusion of the preamble :

"........ Convinced ......... there is a need for a clear and comprehensive definition of violence against women, a clear statement of the rights to be applied to ensure the elimination of violence against women in all its forms, a commitment by States in respect of their responsibilities, and a commitment by the international community at large to the elimination of violence against women........." (preambular paragraph 12).


Its Article 1 meets the challenge of the Preamble by devising the first international definition of "the term violence against women":

"means any act of gender-based violence that results in, or likely to result in, physical, sexual or psychological harm or suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty, whether occuring in public or in private life"


While the definition is broad enough to protect a wide range of abuses including "physical, sexual and psychological harm or sufferings", the language is clear and precise to include both completed acts ("results in") and "inchoate acts" ("threats", "or likely to result in").
 The definition in many respects is a progressive, if not a revolutionary step in providing legal protection to acts that previously had been seen as out of the scope of international human rights law since these violent acts against women are often committed by non-state actors. By including the phrase, "whether occuring in public or in private life", the Declaration attempts to brings international support to eradicating violations by individuals and holding states accountable for not addressing these violations. This language is an attempt to hold States accountable for violations of human rights that has been seen as "on a horizontal plain" which has not been the concern of a human rights law that traditionally intended to protect the individual from the "vertical violations" of states.


The language of Article 2 is quite comprehensive and includes acts of violence against women both perpetrated by the state and non-state actors where there is a link to state action or state non-action :


"Violence against women shall be understood to encompass, but not limited to, the following :

a) Physical, sexual and psychological violence occuring in the family including battering, sexual abuse of female children in the household, dowry-related violence, marital rape, female genital mutilation and other traditional practices harmful to women, non-spousal violence and violence related to exploitation;

b) Physical, sexual and psychological violence occuring within the general community, including rape, sexual abuse, sexual harassment and intimidation at work in educational institutions and elsewhere, trafficking in women and forced prostitution;

c) Physical, sexual and psychological violence perpetrated or condoned by the State, wherever it occurs;

Article 2 by specifically addressing "FGM", "dowry-related violence', "sexual harassment", "trafficking in women", "Forced prostitution", etc. helps to quell the argumentation made by many states, as reflected by the many reservations to CEDAW, that human rights are limited by local culture and law. The inclusion of the phrase, "other traditional practices harmful to women" as prohibited acts goes a long way in disputing the argumentation of states that violence against women can be legitimately supported by the right to culture of religious doctrine.


Article 2(c) adds weight to the claim that the violence against women is not just prohibited by state action, but that states have an obligation in their policies not to condone such violence.


If Article 1 and 2 provide guidance to state policy towards violence against women Article 4 is remarkable for its directness in providing clarity as to the unequivocal obligations of states :

"States should condemn violence women and should not invoke any custom, tradition or religious consideration to avoid their obligation with respect to its elimination. State should pursue by all appropriate means and without delay a policy of eliminating violence against women......"


Article 4 (a) is specific in calling on states to ratify CEDAW and withdraw reservation to the Convention, thus reaffirming the call of the Vienna World Conference. Article 4(b) addresses the need for the state to "refrain from engaging in violence against women" providing language that will assist the efforts to eliminate direct violations by state actors towards women such as female detainees, a serious problem discussed earlier in this paper.


Article 4(c), if realized, may prove to be the greatest contribution for insisting that states have obligatory international duties to eradicate "violence against women". In explaining the Declaration's requirement that "States should pursue by all appropriate means and without delay a policy of eliminating violence against women....... it makes clear that to this end, States should"
"Exercise due diligence to prevent, investigate and, in accordance with national legislation, punish acts of violence against women, whether those acts are perpetrated by the State or by private persons...."


The requirement of state "due diligence" morphs "violence against women" from what is often seen as simply a private act, outside international law's jurisdiction, into a public act with state international obligations. While the concept of "due diligence" is not new to the jurisprudence of international law it is remarkable that it is used directly in a human rights instrument holding states to a obligatory duty to respond to acts of violence directed at women.


The "Lack of diligence" was, for example, an argument in a 1926 international arbitration between the United States and Mexico. In that instance an American citizen, Mrs. Fay Neer, argued that the Mexican authorities "showed an unwarrantable lack of diligence...... in prosecuting the culprits" who took her husband's life. The Claims Commission in denying that Mexico had failed its international obligations to aliens, did recognize that, "willful neglect of duty or ...... an insufficiency of government action so far short of international standards that every reasonable and impartial man would readily recognize its insufficiency", may constitute a violation of international law. The Commission agreed that "denials of justice" can "apply to acts of executive and legislative authorities as well as to the acts of the courts..."

The Convention of Belem do Para

Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women, (June 9, 1994, Entry into Force March 5, 1995).


The Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women, referred to as "The Convention of Belem do Para (hereafter The Convention of Belem do Para or Convention), provides an example on how a treaty can hold states accountable for their preventive policies and responses to violence against women. It builds on the 1993 Declaration (discussed above) by making violence against women a subject of international human rights law enforced by a treaty and its mechanisms. Its preamble affirms :

"......... that violence against women constitutes a violation of their human rights and fundamental freedoms, and impairs or nullifies the observance, enjoyment and exercise of such rights and freedoms...."


The Convention in force since 1995 with thirty-one state ratifiers (2004)
 provides not only a clear and precise definition as to the proscribable acts termed "violence against women", but clearly holds State Parties to legal duties to act. Thus the Convention, for those OAS members who have accepted its obligation, becomes a clear statement of commitment to bring the problems associated with violence against women into the international legal realm. It can very well provide a model for the possibility of a global convention that would make private acts of violence directed against women an issue for international human rights law. It makes a failure of State "due diligence" a violation of international law for those OAS members that have accepted the Convention.


It should be noted that the definition of "violence against women" found in Article 1, is identical to the Declaration with the exclusion of the phrase,

"...including threats of such acts, coercion or arbitrary deprivation of liberty." :

"For the purposes of this Convention, violence against women shall be understood as any act or conduct, based on gender, which causes death or physical, sexual or psychological harm of suffering to women, whether in the public or the private sphere.


Article 2 of the Convention is phrased differently from the Declaration but appears not to be significantly different in substance although paragraph (c) adds "agents", eliminating any uncertainty as to the extent of the Convention's protection;

Violence against women shall be understood to include physical, sexual and psychological violence....c. that is perpetrated or condoned by the state or its agents regardless of where it occurs. (Emphasis added)


The Convention's Article 3 guarantees "Every women has the right to be free from violence in both the public and private spheres"; thus giving legal effect to human rights protection even when the state or its agents are not perpetrators of the violation. There is no such statement in the Declaration. This addition can be seen to effect a legal obligation on state parties and eliminating any ambiguity as the duty of the state to protect women from violence.


Article 4 of the Convention (similar to the Declaration's Article 3) provides a litany or rights related to the equal protection of women. It is interesting to note that the Convention of Belem do Para Convention excludes, among other but less apparent differences, "the right to just and favourable conditions of work." Although Article 5 guarantees all women the rights found in other international instruments.

Duties of the States : Articles 7-9


The Convention of Belem do Para is particularly important for the protection of women in that it creates a treaty obligation for State Parties to take positive action to eradicate the violence and punish perpetrators in the private and public spheres.


The Convention not only requires "... States Parties (to) condemn all forms of violence against women and agree to pursue, by all appropriate means and without delay, policies to prevent, punish and eradicate such violence..." (Article 7), but to "refrain their authorities, officials, personnel, agents, and institutions act in conformity with this obligation (Article 7a).


Of major significance the Convention requires State Parties to, "apply due diligence to prevent, investigate and impose penalties for violence against women;" (Article 7b). Further in Article 7(c), (d), (e), (f) and (g) (respectively) of the  Convention requires State Parties to provide "appropriate administrative measures", protective measures, to change the law to protect women, to insure judicial protective measures and to provide access to effective remedies.


Hence this Convention confirms the growing argumentation that state failure to respond to the problems associated with violence against women is tantamount to a violation of international human rights law. For the OAS State Parties to this Convention, thirty-one states (see Annex I for the list of ratifiers, all OAS members with the exception of Canada, Jamaica and the United States), violence against women has become a subject of international human rights law. Thus its provisions guarantee women, if not the global, at least the regional protection, of the force of international law. For these states there is no room to argue that acts as violence directed against women are merely the subject of culture, family or the domestic law of the state. The sovereignty of the state is no longer a barrier for the violated to claim that state's indifference and inaction is immune from the review and protection of international human rights law. This is particularly important since Article 7 is subject to review by OAS human rights bodies and mechanisms.

Inter-American Mechanisms of Protection : Articles 10-12

Because of The Convention of Belem de Para is a legally binding OAS treaty, issues related to violence against women protected by the Convention are subject to review by OAS human rights bodies. Article 10 of the Convention states that,

"States Parties shall include in their national reports to the Inter-American Commission of Women information on measures adopted to prevent and prohibit violence against women, and to assist women affected by violence, as well as on any difficulties they observe in applying those measures, and the factors that contribute to violence against women."


Article 11 even allows for the Inter-American Commission of Women to seek advisory opinions from the Inter-American Court of Human rights. What is perhaps the most progressive accomplishment of this treaty is Article 12 that allows for "the right of individual petition" to the Inter-American Commission on Human Rights (IACHR). Here for the first time in human rights law women have the right to appeal to an international body and assert a claim that the State's action or lack of action is a violation of human rights law. It must be understood according to Article 12
 the right of petition to the Inter-American Commission is limited to the obligations found in Article 7. Clearly the Inter-American Commission can review whether a State party has used "due diligence" in matters that are brought before it through individual petitions. This may prove to be an opening in the development of a jurisprudence to determine what is the extent of a State Party's obligation to provide "due diligence".


The experience of the OAS and the State Parties to this Convention could determine whether other regional bodies adopt similar approaches in the internationalizing of issues related to "violence against women". Further it may help to determine whether a global treaty should be drafted to eradicate this violation of rights directed at women.


As of 2004 the IACHR has considered a number of petitions alleging that The Convention of Belem do Para has been violated. In 2001 the IACHR decided an individual case, Maria Da Penha Maia Fernandes.
 this was the first instance that the Fernandes was paralyzed at age 38 due to frequent beatings and mental abuse perpetrated by her husband. The Brazilian government failed to adequately investigate Mrs. Fernandes' claims for over 15 years with her husband not being brought to trial for eight years, although she had made repeated complaints to the government. In bringing her case to the IACHR after exhausting her domestic remedies, Ms. Fernandes' claim allowed the Commission to not only consider the Inter-American Convention on Human Rights but also the Convention of Belem do Para as per the violations of the OAS law imposed on Brazil.

The Commission held,

"...the view that this case meets the conditions for domestic violence and tolerance on the part of the State, defined in the Convention of Belem do Para, and that the State is liable for failing to perform its duties set forth in Articles 7(b), (d), (e), (f) and (g) of the Convention in relation to rights protected therein, among them, the right to a life free of violence (Article 3), the right of a woman to have her life, her physical, mental and moral integrity, her personal safety, and personal dignity respected, to equal protection before and of the law, and to simple and prompt recourse to a competent court for protection against acts that violate her rights (Articles 4(a), (b), (c), (d), (e), (f), and (g).


This decision takes on an importance beyond the individual violations perpetrated against Mrs. Fernandes. The Commission's opinion clearly puts on notice OAS states, ratifiers of The Convention of Belem do Para, that their obligations to address violence against women is extensive and reviewable by international human rights body. Their conclusion provides important jurisprudential merit to the argument that state has obligation to provide "due diligence".

"The failure to prosecute and convict the perpetrator under these circumstances is an indication that the State condones the violence suffered by Maria de Penha, and this failure by the Brazilian courts to take action is exacerbating the direct consequences of the aggression by her ex-husband. Furthermore, as has been demonstrated earlier, that tolerance by the State organs is not limited to this case; rather, it is a pattern. The condoning of this situation by the entire system only serves to perpetuate the psychological, social and historical roots and factors that sustain and encourage violence against women."


Their judgement as to the nature of the judicial proceeding also proclaims that State judiciaries have obligations to appropriately deal with violence against women.

"That general and discriminatory judicial ineffectiveness also creates a climate that is conducive to domestic violence, since society sees no evidence of willingness by the State, as the representative of the society, to take effective to sanction such acts."

Recent Developments

CEDAW's General Comment 25

In 2004 CEDAW accepted General Comment 25 that interprets Article 4, paragraph 1 that allows for "...temporary special measures aimed at acceleration of de facto quality between men and women....".
 By Article 4 these measures "shall not be considered discrimination..." and it encourages State parties to take extra effort to implement that non-discriminatory goals of CEDAW. While paragraph 1 calls for their ultimate discontinuance "when the objectives of equality of opportunity and treatment have been achieved", it provides a clear directive to for State Parties to address "de facto" discrimination.

Read with General Comment 19 (supra), General Comment 25 recommends state action of a temporary nature that calls for state effort to go beyond a minimum standard of "due diligence" to address issues related to the eradication of violence against women. In its paragraph 7 the Committee stated, the "...State parties obligation is to insure that there is no direct or indirect discrimination -- committed by public authorities, organizations, enterprises or private individuals-in the public as well as private spheres by competent tribunals as well as sanctions and other remedies." Further the State parties obligation is "to improve the de facto of women through concrete and effective policies and programmes..."

The Committee emphasized that "...that temporary special measures are part of a necessary strategy by State parties directed towards the achievement of de facto or fundamental freedoms... (at paragraph 18)" The General Comment makes clear that paragraph 19) and that policies that guarantee rights for women are in their nature concluded, "State parties are reminded that temporary special measure should be adopted to accelerate the modification and elimination of cultural practices and stereotypical attitudes and behaviour that discriminate against or are disadvantages for women..." (at paragraph 38).


General Comment 25 provides an impetus for State parties CEDAW to consider more aggressive efforts to address the various concerns surrounding violence against women. It would appear to call on States to take steps beyond the minimum to prevent and address the impact of violence against women.

What Needs to be Done

NGO (Non-governmental Organizations) Activity


Progress in eradicating human rights abuse has regularly seen success due to the attention of NGOs. Whether the effort is an international campaign or a local one, directed attention to human rights abuses needs to be spirited by a change in culture and a correspondent change in state and public policy. Just as the abolition of slavery, torture and genocide needed and needs the continued pressure of an aroused public led by NGO activity, similarly "violence against women" must be perceived as a cause worthy of public attention, not just locally, but globally. As this paper argues "violence against women" must not be seen merely as a familial problem or for that matter solely a violation of local or domestic law. "Violence against women" as a problem spans the globe. It is epidemic and prevalent even in states whose human rights record is seen as exemplary. Just as slavery or torture was ultimately seen, as a phenomenon that was not state specific and not protected by the vagrancies of state law so too must "violence against women". Acts directed against women must be seen as having the strength of the legitimacy of international law behind the efforts to address the state's attention to these violations of human rights. The fact that Amnesty International has taken up the cause is an encouraging step in eradication of this plight. Yet it is incumbent on all human rights NGOs, with or without consultative status, to lead the cause towards the ultimate eradication of the epidemic of violence against women.

The NGO Agenda


It is beyond the scope of this paper to provide a full discussion of what a NGO agenda should address in the pursuit of eradicating "violence against women". Yet it may be useful to make suggestions beyond, the more obvious needs. While it may be central for NGOs to fight for the strengthening of legislation, to pursue funding for the effective implementation of the law and to drawing the attention of state bodies to the problems associated with violence against women, NGOs should be at the forefront of the effort. By arguing for concrete steps to end the violence, the NGOs need to argue that "violence against women" is not just a state concern but is part of the commitment that a State has made to the international community.

Among some of the many areas that could be the legitimate concern for NGOs are :

· Ratification of Human Rights Instruments, the Removal of Reservations and the Call for Greater Participation in UN and Treaty Bodies

NGOs need to campaign for their State's Acceptance of treaties like the ICCPR, its optional protocols, CEDAW, the slavery conventions, The Protocol To Prevent and Suppress and Punish Trafficking in Persons, Especially Women,..., The Convention of Belem do Para, etc. Further as this paper discussed, where there are existing reservations NGOs need to call on States to remove the legal obstacles for the full adherence to the requirements of these treaties. While ratification is not a panacea for the eradication of violence against women, it can be seen as an important step in legitimizing the normative standards found in human rights law and utilizing the weapon of "shame" in insisting the governments implement the standards they openly accepted as international obligations.

· NGO Participation in Treaty  Body and Human Rights Review

NGOs should actively pursue a policy of participating in the report writing and review process of human rights bodies. There needs to be an active NGO participation in the government's preparation and drafting of the periodic reports required by the various instruments. NGOs should use their skills and their knowledge of local situations to augment the work of official governmental bodies. Their expertise is a necessary addition to any report issued by authorities and NGOs need to be prepared and able to make useful contributions bringing a reality orientation often different from that of governments.

Further NGOs need to comment on the government's reports that are submitted to review bodies and respond appropriately to the findings of review bodies. They need to serve the role of local oversight and insure that reports are not misconstrued.

Importantly, for those international bodies allowing the right of individual petition NGOs need to seek out and/or make available their expertise in bringing forward merited complaints to human rights bodies. They must serve as the advocates of those who allege that the State has not complied with its international commitments. In doing so they serve their role of human rights advocate and contribute greatly in bringing to the attention of 

Asylum Status for Violence against Women and the Role of the NGO

It may have tactical value that violent acts against women should be addressed similarly to other violations of human rights. If argumentation can be made that special status be given to human rights victims as is given to asylum seekers, it can raise the impact of arguing that all violence against women is a matter of considerable concern deserving the attention that is given to other human rights violations.

Just as torture victims fleeing abuse have access to asylum, women threatened with violence or who are victimized should also have asylum available as a means of escaping from continued human rights abuse. The criteria of "persecution" or a well founded fear of persecution" needs to be increasingly seen as including women violently victimized or threatened with victimization of violence, thus elevating this abuse to be treated just as we treat other human rights abuses. There is some case law in the United States that supports that conclusion. In re Kasinga, a decision of the Board of Immigration Appeals concluded that, "FGM can be a basis for asylum".
 The Board found " that , the persecution of the applicant feared in Togo was 'on account of her status as a member of the defined social group' i.e., a young  woman who does not wish to be subjected to FGM. Further they  concluded, among other relevant findings, that not only is FGM widely practiced, but that the Togo police tolerate the act and that little government protection can be expected.
 The decision was a narrow one in that it applied to Togo where the FGM practice was especially "extreme" and the victim was openly opposed to FGM and it was determined to be a " political opinion" allowing for the Board to grant refugee status to Kasinga.

In a concurring opinion, the practice here was equated with asylum granting of Sri-Lankan torture victims and "Haitian women, raped for political retribution"
, etc. In addition the concurrence rejected the need for demonstrating a political view, but rather... whether the harm or abuse she faces constitutes persecution.."
 Thus it was argued that a "political opinion" was not necessary requisite to refugee status nor need the persecution be tied with membership in a particular social group.

This approach was clearly rejected, In Re Matter of R-A-.
 Here a Guatemalan woman, married at age 16, who was repeatedly physically and sexually abused by her husband, was seeking asylum in Brownsville, Texas. She frequently pleaded to the Guatemalan police and courts that ignored her requests for protection and repeatedly refused to interfere in domestic disputes. The Board denied her refugee status citing Kasings, " ...members of a particular social group share a common immutable characteristic that the either cannot change, or should not be required to change because such characteristic is fundamental to their individual identities".
 The Board although agreeing that there was persecution would not conclude " spousal abuse may qualify a female applicant as a refugee under U.S. asylum law", since the respondent was not " harmed on account of either actual or imputed political opinion or membership in a particular social group." The opinion concluded that Guatemalan women like R-A do not form a group that posses an ' important characteristic or trait' Further that " she has not shown that women are expected by society to be abused or that there are adverse societal consequences to women or their husbands if the women are not abused." The Board concluded, " The issue whether our asylum laws.... should be amended to include additional protection for abused women, such as this respondent, is a matter to be addressed by Congress".

NGOs need to pursue a course to have governments recognize violence against women as a legitimate human rights abuse deserving of refugee status whether or not the victim is a member of a requisite" social group" or is expousing a " political view". This broadenign of the refugee law can have the impact of raising the conscientiousness towards the issue and arguing that if we accept the right of asylum we have a duty to protect our own at home from violence that can be categorized a human rights violation. In support of the approach is the jurisprudence of other states like Canada that do take a more protective view in granting asylum to abused women. The Canadians granted asylum to a Saudi Arabian women who claimed she had been stoned and beaten for refusing to wear a chador and that she could not because of her gender was able to dress, travel, study or work as she pleased in Saudi Arabia.
 Also granted asylum was a Zimbabwean woman who was repeatedly abused by a spouse and could not avoid persecution by internal flight.

Recently, it was reported that the U.S. Department of Homeland Security, the agency that replaced the INS, is proposing new rules that will reform the refugee law to be more in line with the more protective policies of Australia and Britain. It would, if approved " recognize severe cases of domestic violence as equivalent in certain instances to more familiar asylum cases involving political and religious persecution." 
* * * * *
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