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Introduction


Natural law theory has been remarkably influential in the evolution of the human thought on the conception of justice for more than 2,500 years since its inception.  In fact, as Friedmann aptly says, 'the history of natural law is a tale of the search of mankind for absolute justice and its failure'
.  To use his eloquent words further, 'again and again the idea of natural justice has appeared in some form during the last 2,500 years, as an expression of the search for an ideal, higher than positive law after having been rejected and revived in the interval'
.


The revival of natural law in the late nineteenth and early twentieth centuries reflected itself in several modern theories.  The skepticism of modern thinkers against an absolute idea of justice, their relativist view of world and above all their unflinching belief in the progress of mankind resulted in the rejection of the older notions of natural law as a law which is immutable, eternal and universal
.  In its modern incarnation natural law became 'an evolutionary ideal, and thus as a directive force in the development of positive law'
.  As a consequence, modern natural theories could be seen as part of the never ending search for ideas of justice.  While theorists belonging to the formal idealist school, such as Stammler in Germany, and Del Vecchio in Italy, sought to set up a formal structure of just law and then sought to give it a material content, empirical and sociological lawyers, such as Duguit and Geny re-established over-riding principles of natural law in the name of solidarity
.  Lon L. Fuller, a post- positivist lawyer, advanced the theory of 'procedural naturalism'
.  Even Hart, a positivist who expressed the goal of his theory as 'an improved analysis of the distinctive structure of a municipal legal system and a better understanding of the resemblances and differences between law, coercion and morality, as types of social phenomenon’
, sought to examine the impact of moral questions upon the assessment of law's quality by introducing a ‘minimum content of natural law’ into his positivist theory
.          


But not all modern natural law theorist have abandoned the classical theories of natural law.  Known as neo-scholastics jurisprudes like Dabin Maritaion and Finnis follow and refine the doctrine of Aquinas.  The theory of law as a moral phenomenon, advanced by Deryok Beyleveld and Roger Brownsword
 offers a more extreme thesis than those found in the classical naturalist spectrum or even that set by Finnis.


John Finnis, a prominent living legal philosopher, who is presently a Professor of Jurisprudence at Oxford, has successfully managed to revivify the discussion on natural law with his own new theory of natural law.  Drawing both on Oxonian and Catholic theorist philosophical traditions, he has not only challenged the dominant Anglo-positivist approach to legal philosophy taken by John Austin and H.L.A. Hart but has also sought to dispell misconceptions, slogans and illusions surrounding the natural law theory.  His Natural Law and Natural Rights, first published in 1980, provides an important contemporary re-statement of natural law which is unique in its application of analytical jurisprudence to a body of doctrine usually considered to be its polar opposite.  Although he disclaims originality and describes his book as introductory and admits that countless relevant matters are only discussed briefly or not discussed at all, it undeniably constitutes an invaluable contribution to contemporary legal philosophy.  


In his preface to his book he states, "My hope is that a re-presentation and development of many elements of the 'classical' or 'mainstream' theories of natural law, by way of an argument on the merits (as lawyers say), will be found useful by those who want to understand the history of the idea as well as those interested in forming or reforming their own view of the matter". Finnis's theory of natural law has been so thought provoking that it has been critiqued by jurisprudes and scholars alike.  The present study is an humble attempt to understand his views on natural law, human rights and justice.  

DEFENCE OF NATURALISM


Finnis commences his analysis with a defence of naturalist jurisprudence and then offers new insights into what positivism is and what is its relationship with natural law theories.  He convincingly and forcefully shows that the positivists' opposition to natural law is redundant because what positivists see as realties to be affirmed are already affirmed by natural law theory, and what they describe as illusions to be affirmed are not part of natural law9a.  As is well known, natural law theorists treat law as a prescription deriving its ultimate authority from a 'purpose' morality, by reference to which its 'law' quality may be judged
.  By contrast, positivism concentrates upon a description of law as it is in a given time and place by reference to formal, rather than to moral or ethical criteria of identification
 and for its proponents there is no connection between law and morality
.  Yet it does not follow from this that a legal positivist is unconcerned with moral questions or even that he rejects the important influence of morality on law.  He or she, however, treats a legal system as a closed logical system in which correct legal decisions may be deduced from pre-determined legal rules by logical means alone.  Besides, he denies that criteria deriving from morality can have any part in the identification of 'law' as such
. 


Although the term 'positive law' was put into wide philosophical circulation by Thomas Acquinas and many natural law theorists either share or at least make no effort to deny many or virtually all positivist theses, naturalist jurisprudence has been under a continuous serious attack of positivist jurists on a variety of grounds.  The first and foremost vital flaw in classical naturalist arguments, according to many positivists, is that they suffer from Humean-Moorean non-cognitivism by violating the distinction between  descriptive and normative 'is' and 'ought'. While offering a decisive response to this unfounded and misplaced critique Professor Finnis states:


Have the natural lawyers shown that they can derive ethical norms from facts....the answer can be brisk : they have not nor they need nor did the classical exponents of the theory dream of attempting any such derivation.


Finnis reasons that the normative conclusions of natural law are not based on the observation of human or any other nature but rather on a reflective grasp of what is 'self-evidently good' for human beings.  He suggests that when one is discerning what is good, he or she is using his/her intelligence different from one he/she is discerning what exists. Accordingly, if we are to understand the nature and impact of the natural law project, we must recognize that it yields a different logic.  His argument is that people understand their individual aspirations and nature from an internal perspective and that from this we can have an understanding of the good life for humanity in general.  In other words, what is a general good may be derived from particular experiences or appreciation of good.  This is not to say that what people in fact want, they always ought to have.  This can be will illustrated by the example of self-perceived good of a serial killer, which being incompatible with the good of other people can not be considered as the general good.  In contrast, the wish of an individual for personal security can be something of general application and thus symptomatic of such general good.  Finnis explains this process of inference, by reference to St. Thomas Acquinas
 :


"The basic from of good grasped by practical understanding are what is good for human beings with the nature they have.  Acquinas considers that practical reasoning begins.... by experiencing one's nature.... from the inside, in the form of one's inclination...., by a simple act of non-inferential understanding one grasps that the object of the inclination .......is an instance of a general form of good, for oneself (and others like one)."


Finnis not only refutes positivists' claim that classical naturalism suffers from the non-cognitive structures, but also successfully manages to make his own theory of natural law from being foul of such strictures by building first principles of natural law from what is self-evidently good for human beings.  In his view these principles are not deduced from facts, speculative principles, metaphysical propositions about human nature or about the nature of good and evil, or from a teleological conception of nature but are underived as they are self-evident.  Here one also discerns the rejection of Human conception of 'practical reason' which holds that every reason for action is merely ancillary to our desire to attain a certain objective.  According to Human Moosean position reason can only tell how to attain our desire but not what to desire.  But as aptly argued by Simmonds, 'desires only make sense by reference to a deeper, and more fundamental notion, the idea of objective goods'
.  And it is the idea of objective goods on the basis of  which Finnis has built up his new theory of natural law
.


Finnis also challenges the alleged objectivity of legal positivism by asserting that anyone who tries to explain law makes assumption about what is good
.  He argues that in relation to law, the most important thing for a theorist is to describe the things which in his judgment 'make it important from a critical point of view to have law'18.  When these important things are missing or debased, the theorist must explain what is in the situations of such societies that causes absence or debasement'.  He argues that the practical viewpoint which brings law as distinct from other forms of socal order into existence is 'practical reasonableness', a concept which we will discuss in detail in the context of Finnis's new theory of natural law.


Before we proceed further, it is necessary to recognize that the so called conflict between positivism and naturalism is because of the misunderstanding that both of them offer different answers to the same questions about the nature of law.  But the fact is otherwise. Natural law theorists have not directed their analysis to the formal identification of positive law by courts, but to the limits of the right of government to make laws and the nature and limitations of the obligation to the law. Rather, their inquiry is mainly directed to the quality and propriety of law making, not to the ability of the state in practice to impose regulation.  As we will see later, they have never claimed that only good law is law.  All that they demand, of course very forefully, is that law may be evaluated by reference to standards deriving from the fact of human nature.  But to say so hardly provides any ground for attack on the naturalist jurisprudence by the positivist thinkers. After all what positive law does is that it defines a minimum framework for human social order.  And if, it does so then, this "surely 'ought' to be beneficial in terms of the nature of its subjects, as that 'is' found to be
.


Law as a means of social regulation is a highly complex phenomenon and as such raises a wide range of questions answers to which are necessary for rendering its complete picture.  But legal positivism is only preoccupied with 'what is the law and does not address the more fundamental question 'what is law'
.   By contrast, a natural law theory seeks both to give an account of the factity of law and to answer questions that remain central to understanding law
.  


As Finnis aptly notes, natural law theory recognizes that law's 'source-based character' is a fundamental and primary element in 'law's capacity to advance the common good, to secure human rights, or to govern with integrity'.  It addresses many fundamental issues which legal positivism hardly bothers to address.  Having said that 'no legal philosopher can be only a legal positivist',  Green
 lists such questions as follow:  What kinds of things could possibly count as matters of law?  What role should law play in adjudication?  What claim has law on our obedience?  What law should we have? Should we have law at all?  


Finnis's analysis not only makes a valuable contribution in presenting the endemic naturalism Vs positivism debate in a refreshingly new perspective but also strives to close the gaps between these two forms of legal theory by exposing falsehood, half-truths and untruths in theories of legal positivism and makes strongest possible rebuttle of insinuation and canard spread by positivists against what natural law theory is and what role it performs in relation to positive law.  Thus after questioning the alleged objectivity of positive law, he forcefully argues that 'What is the law' is inextricably bound up with moral considerations
:  


"The tradition of natural law theorizing is not concerned to minimise the range and determinancy of positive law or the general sufficiency of positive sources as solvents of legal problems.


Rather, the concern of the tradition.....had been to show that the act of 'positing' law (whether juridically or legislatively or otherwise) is an act which can and should be guided by "moral" principles and rules; that those moral norms are a matter of objective reasonableness, not of whim, convention, or mere 'decision'."

Finnis also refutes the positivists' claim that natural law functions to invalidate human laws.  He states that unjust laws are merely a 'subordinate concern of natural law'.  In fact, the purpose of natural law is to produce the fundamental principles of any legal system that serves the true purpose of law.  Natural law, according to him, provides 'a rational basis' for the activities of legislators, judges and citizens'23a, and furnishes a guide to deciding whether we have a moral obligation to obey the law in a situation where positive law may diverge from the ideal standards of law.  He goes on to make it clear that the principal judicial concern of a theory of natural law is 'to identify the principles and limits of the rule of law and to trace the ways in which such laws in all their positivity and mutability, are to be derived (not, usually, deduced) from unchanging principles- principles that have their force from reasonableness, not from any originating acts of circumstances'23b.
THE OBLIGATION TO OBEY IN FINNIS'S THEORY


Finnis's theory of natural law also addresses the issue of the ultimate basis of a ruler's authority and locates it in the opportunity and thus responsibility, he has, of furthering the common good by stipulating solutions to a community's coordination problems.  Finnis's approach in this regard seems to be influenced by Max Weber, for he sees the basis of authority of the ruler neither in the consent of the government nor in notional social contract such as Hobbes and Locke described
.  He instead sees the basis of the authority in the likelihood of compliance by those over whom authority is claimed
.  This approach is Austinian in the sense that authority depends on the 'sheer fact' of obedience
.  With this broad proposition he proceeds to examine the types of injustice that may be committed in the making and administration of law and consider the consequences of such injustice
.  On the basis of an analysis of the problem, he enumerates the following four types of injustice. First is the exploitation of opportunities by a ruler for partisan advantage through and making of stipulations.  Secondly, injustice also takes place when stipulations are also made (without emergency situation) in excess of legally defined authority.  Thirdly, the excercise of power otherwise than according to manner and form is an abuse as well as injustice unless those involved consent, or ought to ensure to an articulated, procedures.  And fourthly, stipulations may be distributively unjust by appropriating some benefit to a class not reasonably entitled to it, while denying it to other persons, or by imposing on some a burden from which others are, on no just criterion, exempt.


Issues relating to the obligation to obey law have been considered in the classical positivism of Bentham and Austin, in the modern positivism of H.L.A. Hart and also in the spectrum of naturalist theories.   But Finnis's analysis of the obligation to obey law is more subtle than the approach of these theorists and tries to capture all possible elements in the obligatory characteristics of law viz. coercive, formal and moral elements.   


Four types of obligations identified by Finnis are : sanction based obligation, intra-systemic formal obligation, moral obligation and a distinct 'collateral' moral obligation
.  In reference to Austin's comment upon some of these senses of obligation, Finnis remarks that their denunciation as 'nonsense' is an 'unsound jurisprudence' method
.  But what is the most significant contribution of Finnis to the existing theories of obligation is his division between 'moral' and 'collateral' moral obligation. The idea of collateral obligation implies an obligation to conform to unjust or inequitable laws to uphold respect for the legal system as a whole.  The reason for securing obedience to even a bad law, according to him, lies in the damaging incident effects of disobedience.  This is open to question because the issue of collateral damage can also be seen as part of the question of moral obligation in general. Yet as McCoubrey and White observe.  'The internal morality of law, in contrast, is bound up in its formal dimension, which necessarily supposes the uniform obligation subject to any explicit or implicit formal exceptions'
.


In a direct comment upon the views of Finnis on collateral obligation.  Roger Cotterrell remarks
 :


'This apparent hedging of bets on the moral obligation to obey unjust laws can be understood as an attempt to work out realistically the idea that the authority of a legal system as a whole is founded on its dedication to the common good.  Hence even where some laws are unjust, obligation to the system may remain in so far as it is of sufficient worth to justify its being protected against adverse effects arising from the corrupting example and disorder of law breaking'
.


Finnis's tripartite categorisation of legal obligation into coercive, formal and moral elements is a significant contribution to legal and moral philosophy.  Though Finnis has raised doubts about the value of the coercive element in the light of its predictive uncertainty, yet some commentators are of the view that 'coercion remains an element in the equation even if not a perfectly satisfactory one'
.

LEX INUSTA NON EST LEX

Rejecting the suggestion that classical natural law theorists like of Acquinas hold that 'unjust law is not law' (Lex iniusta non est lex), Finnis argues that the maxim has been wrongly ascribed to Acquinas as the latter never made this objection, but merely quoted Augustine
.  According to him what Acquinas seems to have said is that, 'unjust law is not law in its focal sense' or 'is a perversion of law'.  He defends Acquinas by following the distinction made by the latter between the focal and secondary senses of the term 'law'.  The term 'law' in its focal sense, according to him, refers primarily 'to rules made, in accordance with regulative legal rules, by a determinate and effective authority (itself identified and standardly, constituted as an institution, by legal rules) for a "complete community" and buttressed by sanctions in accordance with the rule-guided stipulations of adjudicative institutions, this ensemble of rules and institutions being directed to reasonably resolving any of the community's coordination problems....
.


The focal conception of law, in Finnis's view, is an ideal form of law to which actual law is just an appropriation.  He argues that 'the central case of law' is the law of a 'complete community' and defines 'a complete community' to mean "an all round association' in which are coordinated 'the initiatives and activities of individuals, of families, and of the vast network of intermediate associations'
.  The 'point or common good' of the law in its focal sense is to secure 'a whole ensemble of material and other conditions that tend to favour the realization, by each individual in the community
, of his or personal development'
.  Law in its focal or central meanings is thus a sum total of rules which secure the common good by coordinating the different goods.  This indeed in the view of Finnis is the true purpose of law.  This understanding of law justifies the existence of legal systems.  We need law as it facilitates the pursuit of basic goods in a community.       


If the true purpose of law in its focal sense is to secure the realization of the common good in a community, the description of law in its secondary sense has been used by Finnis to denote those instances of law which are 'underdeveloped', 'primitive', corrupt, deviant or other 'qualified sense' or 'expended sense' instances of the subject matter.  When we are concerned with law in such a secondary sense, we are in fact concerned with what is merely 'in a sense law'.


While extending the distinction between focual and subsidiary senses of law to the controversy over the true import of the maxim 'lex iniusta non est lex,' he argues that unjust laws are not laws in the focal sense of the term, they are not 'true laws or law in the fullest sense' in the same way that a neglectful parent may be described as 'no parent'.  Unjust laws are defective law and therefore judged from the viewpoint of law's focal meaning, are 'less' legal than laws that are just
.  They are, nevertheless, a law in a 'secondary sense', they are undeniably valid laws although they fall short of the moral ideals which are contrived in the concept of law in its fullest sense.  It follows from this that from the technical lawyer's perspective any standard which meets the acknowledged criteria of validity in a particular system is valid.  Such a law sits along side and can co-exist with moralised account of law on which 'true law aims at the common good'
.


Finnis argues that to say that 'an unjurist law is not a law' is essentially to Hart's statement that 'this is law but too iniquitous to be applied or obeyed'
.  This locution, according to Finnis, is like statements, 'an invalid argument is no argument', 'a disloyal friend is not a friend', 'a quack medicine is not medicine', and so forth and no one should have any difficulty in understanding such 'slogan-form locutions'.  Explaining the statement 'an unjust law is not a law,' further he draws our attention to the fact that the opening words in the statement acknowledge that what is in question is in certain respect a law, but this particular law's deficiency in justice deprives it of the decisive significance which law purports to have.  He while defending the use of this slogan from of locution by both Aristotle and Acquinas gives a useful insight into its use by them, claiming that they made use of distinction between central and perverted or otherwise marginal instances of an analogical concept of the term 'law'.   


In what appears to be a highly significant statement and not the usual claim that we have came to expect from a modern exponent of natural law,  Professor Finnis says that natural law does not deny legal validity to unjust or iniquitous rules
 :


".........the tradition explicitly (by speaking of "unjust laws") accords  to inequitable rules, legal validity, whether on the ground and in the sense that these rules are accepted in the courts as guides to judicial decision, or on the ground and in the sense that in the judgment of the speaker, they satisfy the criteria of validity laid down by constitutional or other legal rules, or on both these grounds and in both these senses".

COMPONENTS OF FINNIS'S THEORY OF NATURAL LAW


Finnis's new natural law theory is a type of moral theory, the predominant concern of which is to outline things that are good and to encourage people to realize that the goods are in fact good and that they should participate in them to the extent possible. A moral theory of natural law recognizes that all human beings have the capacity to understand basic moral obligations.  It presupposes the ability of everyone to understand the basic aspects of morality regardless of their race, creed, color or culture.  Another important assumption of the theory relates to applicability of the basic requirements of morality to everyone, no matter what their race, creed or color or culture is.


For Finnis, 'natural law' is 'the set of principles of practical reasonableness in ordering human life and human community'
.  It is the requirement of practical reasonableness which in combination with the principle of 'basic goods' represents the structure of a 'natural law' analysis.  This model is clearly a mainstream naturalist argument than Fuller's ‘procedural naturalism’, though the latter's influence is discernible in Finnis's analysis of natural law.  Thus Finnis
, like, Fuller, attaches much importance to analysing nature of the moral community
 and argues that a complete community is one which in addition to being a political community combines a complete variety of relationships and relates it to the law in its focal sense.  Again, Finnis like exponents of classical common law thought, grounds the moral rational strength of law in its purposive contribution to the continuance and fulfilment of a complete community
.  But unlike the classical common law lawyers, he stresses on the need to undertake a rigorous elaboration of the concept of law
. 


Fuller's influence is also seen in Finnis's analysis of the issues related to legality.  Thus Finnis too emphasises the reciprocal relationship between ruler and ruled as the foundation of the moral demands of legality
.  Law, according to him, is a coercive structure, but fundamentally a system of rules.  His views on the rule of law also seem to be influenced by Fuller. Thus, instead of directing his inquiry about working systems of legal rules in a direct and forceful manner, he like, Fuller, merely elaborates and lauds virtues of the rule of law
.  But while Fuller attacks positivism, Finnis does not challenge positivism on its own grounds.  It is therefore not unsurprising that at this point natural law becomes 'an ally and supplement to legal positivism' 
 in Finnis's theory.


Reverting back to the components in Finnis's naturalist theory the tests of practical reasonablness in combination with the basic goods are designed to formulate 'a set of moral standards' which have to apply in same sense to everyone.  On this understanding a natural law theory seeks to help all people understand what they morally ought or ought not to do.  As already noted, natural law theory advanced by Professor Finnis makes certain assumptions about what all human beings need to live their lives well.  What natural law theory does is that, it offers a way for making decisions about how to go about living one's own life.


Before we proceed to discuss the seven objective goods listed by Finnis, it is important to note that in Finnis's scheme of things, these are objective values in the sense that every reasonable person must assent to their value as objectives of human striving.  What is most striking is that the need to pursue these goods has been labelled by Finnis as pre-moral, but the results of applying the requirements of practical reason about how to pursue these goods have been described as moral. As to be expected, the labeling of the first principles of practical reasonableness as pre-moral and of certain other aspects of natural law as moral has been criticized by some scholars
.  

Basic Goods


Drawing on Aristotle and Aequinas Finnis offers a list of basic goods
 for human beings.  They are : life, knowledge, play, aesthetic experience, sociability or friendship, practical reasonableness and religion.  He states that these basic goods are self-evidently 'good' and cannot be deduced from other premises.  He appeals to anthropological literature to make a strong case for the universality of these basic goods.  He, for example, says that "All human societies, show a concern for the value of human life.... and in none is the killing of other human beings permitted without some fairly definite justifications'.  But Finnis is not referring to self-evidence at this point, instead, Finnis finds support for his 'self-evident' principle by alluding to Acquinas’ theory that basic human goods are indemonstrabilia or not capable of being demonstrated.  Thus "the good of knowledge cannot be demonstrated, but equally it needs no demonstration".  These goods are meant for all and they can be realized by all people who take into consideration what is right and wrong to do.  


All these seven basic goods are equally fundamental.  They are incommensurable meaning thereby one can not measure one against another.  Their supposed incommensurability leads Finnis to state that 'people should pursue all the goods' and should not ignore any one of them.  This, however, does not preclude an individual to give emphasis to one good over another, but none of these goods should be excluded.  This concept also forms part of Finnis's critique of proportionality theology which relies on a concept of commensurability which in Finnis's view is not rationally viable.  According to Finnis all seven basic human goods are equally fundamental because 'none can be analytically reduced to being merely an aspect of the other or being merely instrumental in the pursuit of any of the others'.  It is because of their nature and intrinsic value that they are capable of being referred to as the most important at different points in time.  To quote his original words : 'But one's reason for choosing are reasons that properly relate to one's tempermanent, upbringing, capacities, and opportunities, not to differences of rank of intrinsic value between the basic goods'.  As noted earlier, these basic goods are not 'morally good' or 'moral values', but objective goods, the things that make the life Worthwhile, qualities which render activities and forms of life desirable.  On this understanding they may be understood as a set of conditions which enable the members of a community to attain for themselves reasonable objectives and make people's personal plans and projects of life a possibility.  It is these goods that form the basis for Finnis's account of practical reason and thus for his theory of justice, rights and law.  


It is necessary at this point, after giving an account of Finnis's conception of basic human goods, his understanding of each of the seven basic human goods.  Life ranks first in his list of basic goods.  Here Finnis refers to the universal drive for self-preservation.  'The term life..... signifies every aspect of vitality... which puts a human being in good shape for self-determination'.  Knowledge is the other basic good.  Finnis speaks of knowledge for knowledge's own sake and not as a means to some other end.  Knowledge as a basic human good is self-evident because it is self-evidently preferable to ignorance.  Finnis also offers an additional argument i.e. the self-refutation argument in support of his thesis that knowledge is a self-evidently basic good.  The argument runs thus : "one who denies it is "implicitly committed to the proposition that he believes the truth is a good worth pursuing or knowing".  But the sense of his original assertion was precisely that truth is not a good worth-pursuing or knowing'.  This is doubtless a controversial proposition
.  Some critics respond that in arguing against the proposition that knowledge is an objective good one could be accepting that knowledge is valuable when put on an instrumental use, but that when it consists in the acquisition of useless information, it is not necessarily an objective good.

  
Play is another basic human good and  in essence it means the capacity for recreational experience and enjoyment.  Aesthetic experience is also a basic good; though in some ways related to play but not necessarily so this implies a capacity to experience and relate to some perception of beauty.  The next but equally important basic good is sociability or friendship occurring at various levels, but commonly accepted as a 'good' aspect of life.  This good is seemingly an essential aspect of human conduct as social creatures, politicon zoon as Aristotle put it.   


Practical reasonableness occupies highest place in Finnis's theory as it is not only one of the basic forms of human flourishing, a basic human good but also shapes one's participation in other basic goods and serves as the 'engine' for how we assess, and pursue the other basic human goods.

Religion has also been listed as a basic good by Finnis.  This is not limited to, although it clearly includes, religion in the formal sense of faith and practices centred upon some sense of the divine.  Religion refers to a sense of the responsibility of human beings to some greater order than that of their own individuality.


The goods listed by Finnis raise a number of questions.  According to critics this list of basic goods is not exhaustive as other goods might also be added to it. Finnis responds to this question in these words :


"....there are countless objectives and forms of good.  But....these.... will be found, on analysis, to be ways or combination of ways of pursuing (not always sensibly) and realizing (not always successfully) one of the seven basic forms of good, or some combination of them"
.


Any compilation of the lists of the basic goods is also vulnerable to an attack on the ground of cultural specificity, what is accepted as appropriate in one culture may not be so in another
.  In this context it needs to be recognized that the basic goods advanced by Finnis are categoric rather than specific in form and hence is susceptible to particular application in a variety of ways
.

PRACTICAL REASONABLENESS


As already noted, practical reasonableness is not only a basic human good but also serves as the engine for how we assess, and pursue the other basic human goods. According to Finnis the first requirement of practical reasonablness is to formulate a rational plan of life56a.  As Finnis's theory is of a liberal cast, it allows each of us to formulate different plans having focus on some objective goods more than others.   Finnis does not want that we must have the perfect life with the perfect balance to participate in all the basic goods.  In other words, he does not want each of us to be the ideal college applicant with all the right extra-curricular activities.  All that first requirement of practical reasonableness insists upon is that we should remain open to the value of all the basic goods regardless of what the focus of our's national plan of life is.  


But the above requirement is not without criticism.  As Simmonds aptly argues
 : 'But if knowledge, aesthetic enjoyment, friendship, play and the others are objectively good, how can I choose between them'.  If knowledge is a good, then I have reason to pursue knowledge irrespective of what I want or choose, so how can I opt for a life that gives low priority to the good of knowledge as against other values".  Finnis's answer to this question is to be found in his second requirement of practical reasonableness which demands that "there must be no leaving out account, or arbitrary discounting or exaggeration of any of the basic human goods'.  Finnis acknowledges that any coherent plan of life will involve concentration on some objective goods at the expense of others, but what is required is that such a plan should be rational.  One must choose a coherent plan of life on the basis of  one's capacities, circumstances, and even one's tastes.  But it would be unreasonable if it either gives too much value to instrumental goods like wealth, opportunity, reputation or pleasure or is based on some devaluation of a basic human good. 


Finnis explains the criteria of capacities, circumstance, and tastes with the help of the example of a scholar who may have little taste for friendship, and may be completely committed to the search for knowledge.  According to Finnis it would be unreasonable for him to deny that friendship is a good in itself.  Having no taste for friendship is one thing, but it is 'another thing, and stupid or arbitrary, to think or speak or act as if these were not real forms of good'
.  At this point Simmonds takes issue with Finnis and argues that by introducing the notion of 'taste', Finnis comes close to re-introducing elements of the Human conception of practical reason
.  Well, freedom of choices on which Finnis builds his theory of practical reasonableness can be explained by a Human theory but it would be negation of the existence of objective goods.  Another way is to argue that the value of freedom from part’s of a network of concept scenting on the notion of respect for persons.  The argument implies that the capacity of persons to formulate individual plans is a moral capacity that must be respected.  On this approach, the notion of respect for persons is independent of any questions about objective goods
.  If it is so then justice and right are prior to questions about the good life.  But then, this thesis would sound the death-knell of Finnis's theory based on an account of objective goods.


The third requirement of practical reasonableness follows along the lines of the golden rule "so to others what you would have them do to you".  The basic goods are capable of being pursued and enjoyed by any human being and they are equally good when enjoyed by some other person as when enjoyed by myself.  My well being is the first claim on my interest and I must concern myself with the realization of the objective goods but at the same time must not discount another's pursuit as not truly good.  Thus the essence of the third requirement is that one should not have obsessive concern with another's survival, knowledge, creativity, or pursuit of any of the other basic goods.   


As the fourth and fifth requirements of practical reasonableness, namely detachment and commitment relate to each other and also to the requirement of a coherent plan for life, Finnis puts them together.  According to him this fourth requirement demands that one must have a certain detachment from his project that takes on in his life because it is  necessary for one's remaining 'sufficiently open to all the basic forms of good'.  The fifth requirement forbids an attitude of apathy toward one's own commitment, then he would not really be participating in the basic human goods.


Before we proceed to discuss other requirements, it is necessary to note that in Finnis's scheme of things these requirements are interlinked.  Thus the first, second, and third requirements require that in seeking to maximize the satisfaction of preference one should discount the preference of, for example, sadists (who follow the impulses of the moment, and /or do not respect the value of life, and /or do not universalize their principles of action with impartiality'.  In addition, Finnis says the first, third and the seventh (respect for every basic value in every act) and the eighth requirements (the requirement of the common good) insist that any projects involving killings, frauds manipulation of personality etc must be excluded from a cost-benefit analysis.


Turning to the sixth requirement it relates to the limited relevance of consequences : efficiency within reason.  Here Finnis is saying that one should be efficient in his action in trying to carry out the basic goods.


The seventh requirement of practical reasonableness is that of respect for every basic value in every act.  It essentially states that one should not carry out an act which is acting directly against one or more of the basic goods.  This requirement epitomises the golden rule: the end does not justify the means. To illustrate the point in a situation in which sacrificing the life of one person (an act which of itself does nothing but damage the basic good of life so that the lives of many could be saved), is nor justified.  So is the case with the deliberate walking away from family obligations as it directly damages the basic good of sociability.  To the contrary, if a scholar works on a Sunday to meet an important deadline, he is not guilty of a violation of the seventh requirement, damage caused to the family life which is the basic good of sociability is not the result of a direct decision to harm his family.  There is no doubt that it indirectly damages the basic good of sociability, but it also enhances the good of knowledge. 


As noted earlier, the eighth requirement of practical reasonableness is that of favoring the common good of one's communities.  It serves as the basis for our "common moral responsibilities", obligations, and duties.  It assumes that participating in the common good is to realize what would enhance the participation in goods of both one's neighbour and of himself.  The next and the final requirement is that 'one should not do what one judges or thinks or 'feels' - all - in all should not be done".  In other words, practical reasonableness requires that one acts in accordance with one's conscience.  For Finnis, the end product of the above mentioned requirements of practical reasonableness is morality.


While Finnis  has successfully constructed a theory of natural law which does not suffer from the so-called naturalistic fallacy of deriving 'ought from is', it has been criticized by more traditional Thomistic philosophers who insist that the dictates of the natural law are to be derived from the metaphysical study of human values.  Critics argue that genuine ethical conclusions of the kind Finnis claims to have reached could only be secured by determining what is truly good for human beings on the basis of a metaphysical account of human nature.  As Finnis has developed his own theory of natural law out of an account of basic goods and requirements of practical reasonableness which he claims to be self-evident in order to make this theory immune from the charge of the naturalistic fallacy and not from a metaphysical account of human nature, all his evaluative claims ultimately rest upon arbitrary preferences, critics argue.  We have seen earlier that Finnis has accepted the basic Humean-Moorean distinction between fact and value. But this distinction has also been challenged by an increasingly large number of prominent philosophers such as Alasdair Maclntyre, Philippa Fort, John McDowell, Hilary Ptiunam, Hans-Georg Gadmer, Charles Taylor, Rosalind Hursthouse, David Brink and others
. Critics like Joseph Koterski go further and accuse Finnis of deviation from Acquinas and describes his theory of natural law as 'Christian Kantianism’. Koterski's argument is  that perhaps Finnis's theory is not actually a natural law theory if it substitutes the moral institutions of practical reason for a philosophy of nature
.  Finnis's response is that critics of his theory have simply failed to follow his arguments from the beginning to the end.  Responding the claim that he does not have a philosophy of nature he says that he does not deny the importance of a philosophy of nature, but he does not need one to get the theory of natural law off the ground.  His argument is that the requirements of practical reasonableness drive his theory towards morality, not a philosophy of nature.  Repudiating the accusation that he has deviated from Acquinas he says that his discount of a philosophy of nature was in relation to knowledge which needs no reduction from such a philosophy.  He, therefore, claims that his position is in accordance, with Acquinas who said knowledge of principles is per se nota and indemonstrabilia.  


We have seen that Finnis claims his list of basic goods to be exhaustive.  But sceptics take an issue with Finnis on this count and argues that there could be essential features of human flourishing other than those listed by him and further basic goods finding a place in his list are not all independent and irreducible.  Thus it is plausible to argue that 'play' is only an instrumental good in so far as it serves either aesthetic experience or sociability.  Again, a skeptic may argue that 'life' is only a good if an individual has most of the typical facilities.  In a similar vein, one might also claim that 'religion' is not a good because even asking questions about the meaning of life is of no value.  


But what has came under severe attack is the Finnis's concept of self-evidence.  Critics refute his claims that basic goods and the methodological requirements of practical reasonableness are self-evident.  The problem with Finnis's approach is that the self-evidence of the basic goods is reliant on experience requiring all kinds of information historical, anthropological, sociological, and natural, scientific. For being the basic goods self-evident it is also necessary that one has sufficient philosophical training to enable him to analyse and understand the principles which the reflective reason grasps.  Suppose that some one has wide experience of the kind suggested by Finnis and has thought out the matter carefully, it is still open for him to deny that his reflective reason grasps in the way Finnis's reason.


Finnis's appeals to anthropological literature to make a strong case for the universality of basic goods without making it clear what anthropological authority he is appealing to. In his chapter on "the other basic goods he says, 'All human societies show a concern for the value of human life... and in none is the killing of other human beings permitted without some fairly definite justifications'.  Although Finnis is not referring to self-evidence at this point, he gives no further justification for self-evidence in the chapter.  He attempts to defend the self-evidence of knowledge by offering the additional argument of self-refutation, but here also he is not successful.  Simmonds raises doubts with regard to tenability of this argument
:   


"In giving you this or that information I may be committed to the judgment that the information is worth having.  But I am not committed to the judgment that knowledge is valuable, I may hold that knowledge is valuable, only instrumentally, when it helps us attain our other goals without wasted effort.  I may consider  it worth knowing that knowledge is not in itself an objective good because this will save wasted effort in the acquisition of useless knowledge.  In assuming that this item of knowledge is (instrumentally) good I am not committed to the view that all knowledge is in itself good".


Critics have also challenged Finnis's theory of incommensurability of the basic goods.  Koterski, for example, argues that the constraints of finitude in any one's life means that the goods cannot all be equally pursued or perfected, so one's choice among them for a life-plan must be made on some ground other than morality, for morality, gives no basis for ranking them. Koterski's point is that freedom of choice to pursue some basic goods other than that Finnis's theory allows goes against his theory of incommensurability because the basic goods can not be incommensurable if one is to make these decisions without arbitrariness. 


Simmonds invites our attention to another vital flaw of Finnis's theory of incommensurability, he says:  "if people came to experience their lives in such a way that friendship, learning, beauty, and the rest were evaluated simply as sources of enjoyment, these values would indeed have become commensurable (by ceasing to be independent variables)"
. 

HUMAN RIGHTS

Human rights is a good idea of our times.  Louis Henkin in his seminal work 'the Age of Rights' said the concept of human rights is 'the only political moral idea that has received universal acceptance'
.  Human rights
 are also seen today as the central moral issue in contemporary relations as the 'currency of the international moral discourse'
 or as the 'modern tool of revolution'
 in the struggle for human dignity in our time.  While the claim of some scholars that the language of human rights has become the dominant mode of moral discourse of the last fifty years, edging out moral topics such as distributive justice, the common good and solidarity may be overstated, the increasing national and international law acceptance of human rights as a universal secular ideology with its attendant consequences for law, politics and morality can not be denied.  At the conceptual level human rights owe their existence to a variety of natural law theories, but it is the human dignity centric approach which has fuelled the contemporary human rights movement and has also found an endorsement in the U.N. Charter and numerous human rights treaties, covenants, declarations and conventions.


Finnis, a modern exponent of natural law has, provided valuable inputs to the contemporary discourse on human rights by developing his own theory of rights which derives its existence, sustenance and vitality form his own idea of 'common good' and his refreshingly new ideas about natural law and justice.  As opposed to 'dignitarian approach', his common good oriented approach sees maintenance of human rights as a fundamental component of the common good
, although his notion of common good is quite different from that of utilitarians. In his scheme most human rights are 'subject to or limited by each other and by other aspects of the common good'
.  Though these aspects, he says, can probably be subsumed under a very broad conception of human rights, they are fittingly indicated by expressions such as 'public morality', 'public health', public order'
.  Here his assertion that human rights are subject to or limited by each other and other aspects of the common good is in accord with the current thinking on the subject. While modern theories of human rights are constructed around the paramount value of human dignity and ignores or overlooks the concept of 'duty', Finnis's theory of human rights recognizes the centrality of duties in explaining the basis of such rights.  This is more evident in his discussion of 'exceptionless human claim-rights'. Tracing the generation of absolute rights in the practical morality embodied in his naturalist analysis based on practical reasonableness he observes thus
 :


"..........it is always unreasonable to choose directly against any basic value, whether in oneself or in one's fellow human beings correlative to the exceptionless duties entailed by this requirement are... exceptionless... human claim-rights".  


The argument is thus essentially that one should not commit an act that itself does nothing but damage a basic good, howsoever beneficial its consequences.  The duty to respect these goods generate human rights to which there can be no exceptions.  On this analysis exceptionless human rights are derived from and correlative to the exceptionless duties. 


The exceptionless rights which are derived by Finnis from the basic goods are : (a) not to be deprived of life as a direct means to an end; (b) not to be deceived in the course of factual communications; (c) not to be condemned upon charges which are known to be false, (d) not to be denied procreative capacity, and (e) to be accorded 'respectful consideration' to any assessment of the common good
.


As is well known, there are two theories of rights
, namely the 'will theory' and the 'interest theory'.  While the ‘will theory' holds that the essence of a right is the power to waive someone else's duty, the ‘interest theory’ attempts to provide what James Nickel has termed 'prudential reasons' in support of human rights.
  The interest theory claims that the purpose of rights is to protect certain interests.  Finnis is a good representative of the interest theory approach.
 According to him humans right have an instrumental value in the sense that they help us in securing the necessary conditions of the man’s well- being.  In his view seven basic goods listed by him are seven fundamental interests or what he terms 'basic forms of human good'. These are the essential prerequisites for human well-being, and, accordingly, provide basis for human rights, whether they are claim rights or liberty rights. 


Before we proceed further, it is necessary to highlight some of the distinct contributions of Finnis to the contemporary discourses on human rights.  First, exceptionless human rights are correlative to exceptionless duties; these duties are different from Austin's absolute duties'
 of which there are no correlative rights.  Secondly, human rights are essentially claim rights different from immunities and power in the Hofeldian classification of rights.  Here his view closely resembles with one held by Gewirth.  According to the latter human rights are primarily claim rights held by all human beings against all human beings 'although in certain respects governments have special duties to secure the rights and their objects are certain kinds of goods'
.  Thirdly, it is perhaps plausible to argue that Finnis's notion of human right is less individualistic and more communitarian.  Support for this view may be found in principle of practical reasonableness such as 'do to (or for) others what you would have them do to (or for) you' or the principle of fostering the common good of one's community.  The basic goods of 'sociability or friendship' in the sense of a good aspect of social life and entailing a recognition of man as a social and political man mellows down the individualistic view of human rights and brings it some distance closer to the views of communitarians who want that in place of rights with their individualistic focus, political theory should pay attention to the common good based on shared objectives, which they believe will make it possible to enjoy certain common goods such as solidarity, fraternity and a sense of belonging; we will be denied these common goods if exclusive focus is given on what is good for individuals.  Lest we are not misunderstood, it is necessary to make it clear that Finnis's theory is not a communitarian one like those of Michael Sandel, Charles Taylor, Michael Walzer and Alasdiar MacIntyre.


Fourthly, liberal theories of human rights have been criticised on other grounds too.  According to critics rights are selfish, rights are ethnocentric, rights function to protect those who wield power, and rights framework ill serves the values of cooperation and empathy to which women attach great importance. In addition to the fact that the defenders of rights have responded to these charges in their own way, Finnis's approach in the matter seems to be balanced in view of its stress on a combination of human rights with the common good.


Fifthly, human rights and their nature were assessed in the past and such an assessment will be a recurring phenomenon in view of emerging new threats to and challenges for human dignity.  In fact, the history of human rights bears a testimony to the evolution and development of human rights as a result of the ever-changing aspirations and needs of people and the ever-increasing  need to put constraints on what governments may do to individuals.  It is because of this reason that the following four trends are discernible in the rights movement : generalization, institutionalization, collectivization, and internationalization
.  This might lead one to argue that lists of human rights 'are not truly autonomous but simply reflections of a moral or ethical climate in given situations'.  The list of human rights given by Finnis must be seen in this background.


Sixthly, while there should not be any difficulty in accepting Finnis's exceptionless claim rights as they are properly derived from their given context and are in themselves by and large are unexceptionable, the million dollar question is whether his list of such rights is an exhaustive one. Be that as it may, there is no mention of 'exceptionless' rights in international human rights instruments.  The closest analogues of these rights one encounters in these instruments are that of 'absolute' rights or 'non-derogable rights' and some of them are seen to be constitutive of jus cogens.  We do not know whether Finnis has used the expression 'exceptionless claim rights’ in the sense of non-derogable rights or jus cogens.


Before we conclude, it is necessary to emphasise that the concept of exceptionless rights advanced by Finnis may raise many questions.  Let us take the example of the right not to be deprived of life as a direct means to an end.  Now suppose in attempting to rescue another person from danger some one places his or her own life at risk, will he be allowed to do so?   If the claim rights are 'exceptionless', presumably he cannot76 McCoubrey and D. White illustrate the difficulty in finding a correct answer in a situation involving individual and community expectations by taking an example of a small community which is faced by an uncontrolled forest fire76.  Fighting the fire may be a life-threatening activity for the fire-fighters (for potentially all the physically fit persons in the community), but not doing so may also be life threatening for all members of that community.  What is the most appropriate answer in this situation.  According to Finnis the answer here should be found in the tests of practical reasonableness.  But search for the answer in the criteria of practical reasonableness may encounter difficulties in some cases
.  The difficulty may also be expected in this regard in view of Finnis's bold statement that natural law theorists have never claimed or expected that "What I have called requirements of practical reasonableness.... are clearly recognised by all or, even most people on the contrary'.  This, 'a highly significant statement from  proponents of natural law'.  Lloyd provokes him to ask: "of course, if a substantial consensious of opinion does not support a particular right, how, can we be sure of its existence?  But considering that philosophers are divided on what are the philosophical foundations of human rights and all theories in this regard have been criticized by their opponents, criticisms of Finnis's theory of human rights by other theorists are not surprising.  Finnis in his own way has attempted to establish the rational and objective basis of human rights for which he deserves all commendations and appreciations from the legal community. 

JUSTICE IN FINNIS'S THEORY


Ideas of justice have not only inspired and influenced legal systems and legal institutions but have also made a profound impact on political philosophy and jurisprudence since the dawn of civilization.  Yet justice as a concept is vague and has a 'protean face' in the sense that it is capable of change, assuming different shapes with a variable content
.  No wonder then, there is no unanimity among jurisprudences on the meaning and content of justice.  Although a confusing variety of theories of justice propounded by philosophers and legal thinkers in the past and present attempt to explain and clarify the conceptual conception of justice, due to diversity of their approaches or perspectives to the problem of justice, the endemic debate on justice is not coming to an end.  Desperation and frustration generated by failures to unravel and demystify the ideas behinds the concept of justice have overtaken some jurists to such a great extent that they view the 'conceptions of justice' as irrational ideals'
.  In this background it is interesting and instructive to reflect on the Finnis's conception of justice as common good.  


As will be seen later, Finnis makes significant departures from earlier theories of justice and provides new insights into the role and functions of conceptions of justice in a social order by re-defining them in the light of his own conceptions of natural law and natural (human) rights.  Obviously, a clear understanding of his contribution to the legal theory in this regard demands a brief consideration of earlier thinking on the subject.


Justice, according to Ulpian is 'the constant and perpetual will to render to everyone that to which he is entitled'
.  Earlier, Cicero had described justice as the "disposition of the human mind to render to everyone his due"
.  The emphasis in these definitions is on the subjective aspect of justice but certain kinds of mental attitudes is not sufficient to capture all possible aspects of justice.  Acquinas, therefore, sought to improve on Ulplian's definition by describing justice "as a habit whereby a man renders to each his due by a constant and perpetual will"
.  But both practical measures and institutional practical means are necessary for carrying out a mental attitude of fairness
.   


Plato identified justice with a harmonious relation between the various parts of the social organisation
.  Aristotle made distinction between general and particular justice and classified particular justice as distributive as well as corrective justice.  In its general sense justice is a social virtue,
 while in the particular sense it means 'some sort of equality', Distributive justice, according to him, aims at an equal distribution of the social good among persons equal before the law.
 Corrective justice, on the other hand, aims at redressing an equality which has been interfered with.  It is usually administered by a court or other organs invested with judicial or quasi-judicial powers.  Distributive justice, in the view of Aristotle, is principally the concern of the legislator. 


While Aristotle worked out his theory of justice by reason and analysis, the Christian Church injected the element of Christianity into the concept of justice and defined it to mean justice as ordained by the divine law.  Aquinas, however, skilfully combined Aristotelian reason with the position of the church doctors, and defined justice to mean justice according to divine reason.  However, justice fell also within the purview of reason.


Social contractarians like Hobbes and Locke used the concept of justice in the limited sense of contractual justice.  Thus, while Hobbes's idea of justice emphasized the need of the keeping of social contract but kept silence on modes of redressibility of injustice perpetrated by a ruler, Locke held the view that injustice was redressible, by revolution if need be
.  Bentham's idea of justice centred on his theory of utilitarianism.90a Mill, another famous utilitarianist, in his book on liberty regarded justice as the name for certain moral requirements presence of which make a society just or unjust.  


While for many jurists justice consists in some form of equality others have approached the problem of justice with freedom as its focal point.  Thus Aristotle cast his theory in terms of equality.  Lester Ward, an American sociologist took a much more egalitarian view of justice and opined that justice consists in the enforcement by society of an artificial equality in social conditions which are naturally unequal
.  In contrast, Spencer linked justice with freedom and worked out a celebrated formula, 'Every man is free to do that which he wills, provided he infringes not the equal freedom of any other man'
.  Taking position similar to that of Spencer Kant defined justice as 'the aggregate of those conditions under which the will of one person can be conjoined with the will of another in accordance with a universal law of freedom'
. 


Both Marx and Engel denied the existence of any absolute concept of justice.  In their view there is no objective standard of justice which transcends economic relations of a society
.  According to a leading political philosopher, what Marx is sayings is that 'justice' does 'not provide a set of independent rational standards by which to measure social relations, but must itself always in turn be explained as arising from and controlling those relations'
.


William Sorley underlined the need to develop a theory of justice by combining equality with freedom because liberty and equality may easily come into opposition
.  John Rawl's theory of justice as fairness is another attempt to combine the values of freedom and equality in an analysis of the meaning of justice.  His conception of justice consists of two cardinal principles (i)  each person is to have an equal right to the most extensive liberty, compatible with a like liberty for all, (ii) social and economic inequalities are to be arranged so that they can reasonably be expected to be to everyone's advantage, and in such a manner that the positions and offices to which they attach are open to all
.  The first principle has lexical priority over the second.  This theory has been criticized by scholars prominent among which is Nozick for whom justice is entitlement.  His theory is based on the following three sets of principles namely principles of acquisition, principles of transfers and principles of rectification
.   


The concept of justice has also been approached from the viewpoint of security.  Hobbes's legal philosophy is a prime example of a security -oriented approach to the problem of justice.  In a similar vein, Bentham regarded security to be, 'the principal, indeed the paramount, object of social control through law' and assigned liberty and equality a secondary position in his theory98a. 


Aristotle also elaborated his conception of justice by making a distinction between 'just' and 'unjust'.  In his view the term 'unjust' is 'held to apply both to the man who breaks the law and the man who takes more than his due, the unfair man. Hence, it is clear that the law abiding man and the fair man will both be just'.


Justice is also sometimes seen as an opposite to injustice, but both are two different and distinct concepts.  As McCoubrey and White aptly note, justice is 'an aspiration which may be more or less closely approached by given societies but is unlikely ever to be perfectly attained in any human endeavour'
.  By contrast injustice is not directly associated with aspiration, it is rather a definition of the point at which a social order fails to attain or maintain a minimum acceptable standard and at which its 'legitimacy' is fundamentally called into question either in general or in some particular respect
.


A distinction is also drawn between justice according to law and justice as an ideal form of dealing.  Much of the foregoing discussion is focused on justice as an ideal form of dealing Justice according to law in practice means the operation of a given legal system, of course, subject to some very expectations of due process.  But this kind of justice is also a claim referring indirectly to an expectation of absolute justice.  Although justice and law are two separate and distinct concepts, there is a symbiotic relationship between the two. As justice is closely concerned with entitlements, claims, and obligations, it should not come as a surprise that justice is very often seen as a measuring rod for the goodness of laws  In fact, naturalists projected justice as a higher law with which the actual law of the community should be brought into conformity.  But this view has not been generally appreciated by the positivists. Still, there are jurists who are willing to assign a limited role to the notion of justice in a legal system.  Kelsen, a well known jurist of positivist school, for instance identifies justice with 'legality'.  In his view justice is 'the maintenance of a positive order by conscientious application of law Likewise.  Rose, a Scandinavian realist, observes: 'The idea of justice resolves itself with the demand that a decision should be the result of the application of a general rule.  Justice is the correct application of law'.


Inspired by the Aristotelian distinction between distributive and corrective justice many legal thinkers have developed their own theories in their search for solutions to issues raised by such distinction.  While some of these theories are distributive justice centred, the focus of others are on corrective justice.  Under the distributive justice centred approach questions of corrective justice come into play when the achieved distributively just situation is upset by theft, or injury, or breach of contract and the need for rectification by the payment of compensation or imposition of punishment arises
.  According to the rival approach questions related to distributive justice arise only when the owner of some property wishes to distribute
.  But as Finnis aptly remarks, there has been a significant shift from rules conceived to be an instrument of commutative or corrective justice to one where the proper function of the law has come to be seen, in some places, as essentially distributive
. The shift in emphasis has been from the determination of who has wronged whom and how wrongs should be rectified to the determination of who should bear risks and responsibilities of common life.  Finnis neither accounts for these changes nor does he consider it necessary to comment on their propriety.  In fact, the fundamental question, according to him, is 'how reasonable is it to regard the persons whose activities are in question as engaged in a common enterprise"? To him the origins of the aforesaid change in approach to the problem of justice should be attributed to the development of schemes to compensate industrial accidents.  He, however, does not think that the rationale for this (participation in a common enterprise) should be extended to encompass the whole society.


Finnis radically departs from earlier theorists by denying any distinction between distributive and commutative justice and describes them as the two aspects of the same phenomenon i.e. justice.  He argues that the notions of distributive and commutative justice are merely labels that have been adopted for analytical convenience
.  The two types of justice, in his view, simply represent two aspects of general problem of fostering common good.  He finds support for this view in the fact that in some fields it is difficult to say whether the rules are intended to secure distributive or commutative justice.  Yet the basic question always relates to the manner in which the common good can be best served.  Distributive justice perspective may be appropriate to be adopted in a situation in which people are engaged in any common enterprise.  On the contrary, when people are not engaged in such enterprise their relationships are a matter of commutative justice.  To illustrate the point, in the case of contract, treating each parties at an arms length in their dealings with each other will be appropriate as it may encourage them to hold each pact strictly to the letter of promises.  To the contrary, if a commercial contract were seen as a kind of limited partnership, it would make parties liable to share the loss caused by the frustration of contract due to unforeseen circumstances
. 


Coming to the very object of distributive justice, it is common good in the Finnis's scheme of justice.  But as he concedes, there are no precise yardsticks for assessing distribution of common good
. While acknowledging the absence of any single criterion which could be universally applicable for resolving questions of distribution, he argues that in relation to basic human goods 'up to a certain threshold level', the primary criterion is 'need'.  The other relevant criterion in distribution is 'function', that is 'need relative... to roles and responsibilities in the community'.  Also included in the list of relevant considerations in distribution are 'capacity, relative not only to role in communal enterprise but also to opportunities for individual advancement’, deserts and contribution and also the fact that some have "created or at least foreseen and accepted avoidable risks' while others have not
.


Finnis's theory of justice, it must be recognized, is better formulated than those of early natural law jurists and thinkers.  As we have seen earlier, the old adage of the formal justice that like cases must be treated alike, does not of itself, rule out the possibility of racial and other objectionable forms of discrimination as it is always open to defenders of such discrimination to deny equality of treatment, claiming that the people discriminated against are not 'alike'.  But it is doubtful whether this criticism can be lavelled against Finnis's requirement against 'arbitrary preferences amongst persons'.  Harris doubts whether 'a discriminatory programme could survive' if 'sociability', (friendship) and 'practical reasonableness are accepted as 'self-evident goods
.  He reasons: the "common good" of communities, which justice requires, would have to allow for participation in these values, so it would have to permit relations of friendship to be formed across social and other barriers and to concede to individual members of all groups the ability to exercise practical reasonableness in formulating life plans'. 


It is also important to recognize that the Finnis's conception of justice is less individualistic and more communal than that of Nozick because of the requirements of sociability and favouring of common good which derive from the former's natural law theory and which impose reasonable demands upon the property holdings of individuals which schemes of distributive justice can properly seek to satisfy.  Compare this approach with that of Nozick for whom liberty, not equality is the predominant value and justice is not a mode of carving up a social pie over which no one has any antecedent claim.  Arguing against imposing a particular pattern of distribution in burden and benefits, Nozick's theory advances the free market model of just entitlements in which social collective is no more than 'the setting for the operation of individual aptitude or fortune’
.  In this conception of justice a disadvantaged individual is not permitted to seek and rely on the support of the advantaged persons.  This differs from Rawls's theory of justice which in addition to proclaiming an equal right of everyone to the most extensive total systems of equal basic liberties requires the arrangements of social and economic inequalities, 'to the greatest benefit of the least advantaged, consistent with the just saving principle’. But Finnis's conception of justice is more individualistic than that of Rawls as it insists on greater individual autonomy than the basic liberties getting priority in Rawls's theory of justice.


Another notable feature of Finnis's theory of justice is its defence of private property on the following grounds.  First, 'the good of personal autonomy in community' suggests private ownership as a requirement of justice.  Secondly, a 'rule of human experience’ indicates that resources are more productively exploited by private enterprise. At the same time Finnis also remarks that in a more ideal world, where people were other directed common ownership and enterprise would be more productive of benefits for all.


But Finnis's views on private property are likely to be challenged by the supporters of public ownership of the means of production.  Thus a Maxist for whom an inherent good is one which recognizes the individual's historical role within the class struggle and the supreme requirement of practical reasonableness is 'the demand to further any means which would bring nearer the emergence of a new humanity in the future classless society', Finnis's views in support of private property might not be tenable
.  A humanistic socialist might also challenge his views on private property by drawing a list of basic goods other than one advanced by Finnis.  For instance, he might argue, to use the words of Harris, the following : ‘capitalists never do, and can not without expropriation be made to exercise the power they have over resources in such a way that other people have a proper chance of realising the basic goods in their common lives’
.       


The notion of justice as common good
 is not new, what is new in Finnis's theory of justice as common good is a sincere attempt to create a workable framework to synthesise and reconcile all predominant and paramount values which a legal order is required to promote and achieve.  Although the task of rolling all these values together in a theory of justice is fraught with immense difficulties and there is no master plan as  yet to attain the goal of 'absolute justice'
, it goes to the credit of Professor Finnis that he recognized the need to identify the paramount values and workout a theory of justice round them. It must also be recognized here that earlier theories accorded centrality to any of the three paramount values equality, freedom and security or sought to combine the values of freedom and equality in their analysis of the meaning of justice and thereby ignored or overlooked other values which are also worthy of being promoted by a legal order. It is important to recognize here that values such as well being enlightenment, human desire for knowledge, social solidarity, social engineering are no less important than equality, freedom and security and should also find place in any theory of justice.  This is all the more necessary in view of the aim of justice to satisfy the reasonable needs and claims of individuals and to promote productive effort and such degree of social cohesion as is necessary to 'maintain a civilized social existence'.  Looked from this perspective Finnis's theory of justice, which lays emphasis on the participation of all individuals in the basic goods (which are at the same time basic values) according to a coherent life plan and in conformity with other requirements of practical reasonableness offers an original and novel approach to the problem of justice. This is indeed a highly significant contribution to the modern legal theory.


As already noted, to Finnis both corrective justice and 'distributive justice are two aspects of the same things i.e. fostering of common good and as such there is no difference between the two.  This may be considered as another significant contribution to the contemporary discourses on justice.  As aptly stated by a perceptive commentator distributive justice and interactive justice (corrective justice) separately address the two fundamentals problems of human existence, although they employ quite different criteria of equality to resolve those problems.

CONCLUDING REMARKS

As evident from the foregoing, Finnis has revived natural law theory in modern times by offering a scholarly analysis of naturalist concerns within the spectrum of natural rights. His restatement of classical natural law and his own new theory of natural law not only remove doubts, raised and insinuations and canards spread by positivists about natural law in a forceful and convincing manner but also challenge the so called objectivity in positivsm and exposes its inadequacies in capturing all aspects of law. He neither rejects nor asks for the abolition of existing schools of jurisprudence but instead seeks to correct the historical inbalance that existed in conventional jurisprudence from the middle of the 19th century to the later part of the 20th century. According to Finnis taken together his nine ‘basic requirements of practical reasonableness’, and seven ‘basic forms of human flourishing’ constitute the universal and immutable ‘principles natural law’. Together, they are clear enough to prevent most forms of injustice. It is these basic goods and methodological requirements that give rise to several exceptionless obligations with correlative exceptionless natural(human) rights. For Finnis justice means common good. In his conception of justice both distributive and corrective justice are to be seen as two aspects of the same thing i.e. fostering of common good in a society. This in effect requires the participation of all individuals in the basic goods/basic values according to a coherent life plan and in conformity with other requirements of practical reasonableness. NOZIC and Mure invidualstics than this conception of justice is less individualistic than that of Rawls. Another distinct and novel contribution of Professor Finnis to jurisprudence is his analysis of the obligation to obey law, which is more subtle than those of Austin and Benetham. Equally significant from the point of  view of jurisprudence is his thesis that unjust laws are not nullities, but as they run counter to the common good, lose their direct moral authority to bind.


In conclusion, his restatement of classical natural law has been very much influential and bring his impressive scholarship on a subject that has been till recently surrounded by mystery and generalisation. True, his theory of natural law continues to evoke criticisms but in brief this is inevitable with any jurisprudential theory his overall contribution to jurisprudence is both significant and substantial. 
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