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Introduction

Since 1980, when AIDS was first reported in the United States of America, the disease has spread widely, affecting all continents and all countries of the world
.  From what was called a white man’s plague during the early 1980’s, AIDS has come to be known today as the most devastating health and socio-economic problem afflicting the global community, since the 14th century. 
     

At the end of 2004, WHO/UNAIDS estimated that 40 million people were living with HIV/AIDS worldwide.
 While 37 million of these were adults, 18.4 million were women and 2.5 million were children under the age of 15. Five million of those living with HIV/AIDS had been newly infected during 2003, the majority under 24 years of age, while 3 million people died of HIV/AIDS related causes.
  

Perhaps the most startling development of the AIDS problem is the development of drugs by pharmaceutical companies for curbing the symptoms of HIV/AIDS in recent years. Within a decade of the availability of antiretroviral drugs, new classes of drugs and their use in combination have dramatically changed the management of HIV infection.
    Although the drugs and treatments are not a cure and present new challenges of their own to people living with HIV/AIDS, they have considerably improved the rates of mortality and morbidity, prolonged lives, improved the quality of life, enabled people to come back to work and to care of their household, relieved from care of HIV/AIDS victims, revitalised communities and transformed perceptions of HIV/AIDS from a plague to a manageable, chronic illness.
  However, the global extension and application of intellectual property rights particularly in the patenting of pharmaceuticals which results in the increase of price and decrease choice of sources of pharmaceuticals constitute a major barrier to the availability and affordability of the drug in sub-Saharan African countries. 

 This unwholesome development has spurred debates and drawn a lot of attention on the issue of patenting of ARV drugs as the main problem of access to the treatment and combating the scourge of the HIV/AIDS epidemic in sub-Saharan Africa. In the process an impression that if the problem of accessibility and affordability of ARV’s is surmounted, the HIV/AIDS epidemic would be checked and effectively controlled in sub-Saharan Africa has been created.  This paper seek to emphasis the need to look beyond the issue of hindrances to the availability and affordability of ARV drugs by identifying some other important factors that are potent obstacles to checking the spread of the disease in sub-Saharan Africa that need to be urgently addressed. The paper posits that if the problem of IPRs barrier to pharmaceuticals is resolved without addressing some of the issues discussed hereunder, the battle against HIV/AIDS crisis would still not be effectively won in sub-Saharan Africa. To put the discussion in proper perspective, we examined the sub-Saharan Africa experience with the HIV/AIDS epidemic, the problem of intellectual property rights barrier to pharmaceuticals for HIV/AIDS treatment, before considering other issues that constitute hindrances to effective curtailment of the disease which are as equally important as the problem of barrier to anti-retroviral drugs and which need to be addressed before the scourge of HIV/AIDS can be checked in sub-Saharan Africa.
                 HIV/AIDS EPIDEMIC: SUB-SAHARAN AFRICA EXPERIENCE


HIV is the Human Immunodeficiency Virus. It is not a disease, but an infection that may not show signs of its existence for several years. However, once lodged inside the body, it progressively damages the immune system putting an infected person at risk of developing illnesses, or opportunistic infections that may otherwise not have been contracted. This general inability of the body’s immune system to fight off common colds and infections slowly progresses into what medical literatures understands as the Acquired Immune Deficiency Syndrome (AIDS) which eventually cause death as a result of the body’s inabilities to fend off disease.
     

Perhaps the most deadly aspect of the HIV/AIDS epidemic is that it can take years before symptoms of HIV fully present themselves and since the virus can be transmitted sexually and through blood transfusions, infections can occur without the knowledge of either party involved. This lag that exist create a window of time that is often large enough to result in multiple infections, and the disease can spread to potentially thousands of people, all of whom would be completely ignorant as to whether or not they have the virus.
  

In several ways, the experience of sub-Saharan Africa with the AIDS epidemic could be attributed or traced to this blind, uninformed pattern of infections, and its effects on the population and economic growth of the region have been brutal to say the least. According to studies conducted by the World Health Organisation, of the estimated 17.2 million deaths that AIDS had caused as of 1994, 9.7 million of them, or over 56 percent, occurred in sub-Saharan Africa. The large devastation that the African population has suffered as a result of AIDS is further exhibited by worldwide totals, which show that the proportion of adults infected by AIDS in sub-Saharan Africa is 2.5 percent, compared with the global proportion of only 0.4 percent.
 
It is however important to note that these broadly sweeping figures greatly conceal the differences between countries of the region. Indeed within the region, some countries were more brutally hit than others by the AIDS epidemic. As a matter of fact, the estimated levels of prevalence seems to be most highly concentrated in a select number of countries, some of which include Rwanda, Uganda, Zimbabwe, Kenya, and Botswana.   And even within countries, disparities grow even further. Most of the infected population reside in the large urban areas.
 
Expectedly, the characteristics of those infected within a geographic area are correlated with the nature of how the disease spreads from one person to another. The highest concentration of prevalence rates occur within the younger age groups of adults, as these age groups of adults are the most sexually active and often foster the most “high risk” types of behaviour.

Data on the health, social and economic impact of HIV in most African countries reveals that the epidemic has a tendency to devastate families, communities, and undermine the economic development of nations. From impact at the individuals to national level, the consequences are indeed beyond imagination. Villages and communities have been decimated and hard won health and economic development gains wiped out by the HIV/AIDS epidemic in country after country in sub-Saharan Africa.

The effect of the epidemic is seen on all sectors of the society prominent among these is the life expectancy which has been adversely affected. Gains made in this area in the years before 1980’s have been lost and it is estimated that life expectancies in countries affected badly by HIV/AIDS infection may be less than 40 years.

 The economic implications for such a decrease in the anticipated life-spans are quite overwhelming and frightening.
 Since HIV is in a large part, “responsible for a massive increase in the death among men and women in their most productive years”, according to a UN Report, the advent of the AIDS epidemic has been detrimental to the growth of the labour force.
 Both the market for the consumption of goods and services have been reduced as a result.
  The shrinkage in the size of the market reduces the potential for economic growth as it reduces the life expectancies of entrepreneurs, workers, and consumers alike
.
 Moreover, as the populations most likely to be affected by the AIDS epidemic are those in urban areas, as African countries attempt to develop, successful urbanisation  becomes more difficult to achieve, and development is hindered.
  The outcomes resulting from a decrease in population are as varied as they are malignant; anything from a loss of certainty, a decrease in the potential for innovation, and disruptions in demographic trends could occur, all of which have devastating effects on development and welfare.

All the devastating effect of HIV/AIDS necessitated the adoption of preventative measure and the development of antiretroviral drug though not yet a final solution to the problem but could potentially lay the foundations for the road to an eventual eradication of HIV from Africa.
  In the developed countries, ARV drugs have helped to treat AIDS patients with significant successes, and given time, they will most likely play a large role in the eventual eradication of the disease from many continents.
 However, most developing nations have no experience with the drugs and cannot benefit from them as a result of their exorbitant prices
.

                   HIV TREATMENT AND THE PROBLEM OF IPRS BARRIER
                                                TO PHARMACEUTICALS           

The huge financial requirements for research necessitated the intervention and participation of corporate bodies, capable of shouldering the financial burdens, in the field of bio-medical research. However, unlike the charitable researchers of old, the new crop of researchers and their corporate financial backers want to profit from their efforts through the marketing of the products or processes derived from the research. A means of effectively achieving this is to obtain intellectual property right in the form of patent over such products or processes.
 A patent vests in the patentee, in respect of products, the right to exclude any other person from making, importing or selling the products, or stocking the products for the purpose of sale or use. In the case of process, a patent confers on the patentee the right to exclude all others from applying the process or doing, in respect of a product obtained directly from the process, any of the acts previously stated relating to products
. Generally, a patent subsists from a period of twenty years
. Put simply, patent confers the patent holder with monopoly over marketing and other rights pertaining to the invention on which patent is granted.
 The goal of patenting is to encourage technological innovation
. Essentially, the right is granted to the inventor in exchange for putting in his time, money and labour to invent the product, and then making it available to the public. To safeguard the interest of patent holders across international frontiers, the World Trade Organisation (WTO) prepared the Agreement on Trade Aspects of Intellectual Property (TRIPS Agreement).
This treaty, essentially, mandates state parties to protect and enforce patent granted in one country in other member countries.

          One consequence of the interaction of commerce and scientific research is the high cost of medical products. Another consequence has been the introduction of unwholesome practices, propelled by the drive for financial gains, into the realm of scientific research.
 The development of antiretroviral (ARV) drugs for HIV treatment provides a good illustration of this issue.
 The impact of commercialisation of research has manifested in the prohibitive cost of ARV drugs used in treatment of HIV. Due to the high cost of the treatment, many HIV sufferers in the poor countries public health care systems cannot afford the drugs, and the infected persons are equally too poor to afford them on their own.
 While appreciating the fact that irresponsiveness and neglect by governments in some of these countries equally contribute to inaccessibility of essential drugs, it is important to note that the use of intellectual property right in the form of patent and the TRIPS Agreement to maximise profits also prominently feature. Largely, the battle strategy of the corporate bodies in obstructing access to ARV is to invoke their patent rights, with backup from their government invoking the TRIPS Agreement.
 It is also an undeniable fact that the patent monopoly they enjoy over their products has given them an advantageous position. This has not only enabled them to control the quantity of available drugs but also the price at which they are made available since TRIPS Agreement oblige all countries rich and poor to grant at least 20 years’ patent protection for new medicines, thereby delaying production of the inexpensive generic substitutes upon which developing countries health services and poor people depend.
                                                                                                                
The following scenario provides helpful illustration. When Brazil for instance wanted to procure ARV at prices lower than the prices charged by patent owners, in the course of its government-supported campaign against HIV/AIDS, the United States filed a complaint of violating TRIPS Agreement against Brazil
.  Similarly, the United States confronted South Africa over its promulgation of the Medicines and Related Substances Control Amendment Act
  which was to facilitate the procurement of ARV at reduced price.
In addition, the United States government in concert with 39 drug manufacturing trans-national companies sued the government of South Africa in court  to prevent it from acquiring cheaper patented drugs for HIV/AIDS patients
 on the ground that it violated South Africa’s obligations under the TRIPS Agreement and the South African constitutionally guaranteed right of protection of property.
    It is important to note that at the time the United States and pharmaceutical companies were combating South Africa over its efforts to obtain ARV at reduced prices, the country had, and still has the largest number of people infected with HIV/AIDS in the world.
  It is the bright ray of hope ART offered for combating the scourge of the HIV/AIDS epidemic and the IPR barrier induced non-affordability to people living with HIV/AIDS in Sub-Saharan Africa as a result of the high price that has diverted attention to this obstacle thus relegating other important issues that need to be addressed if the spread of HIV/AIDS is going to be put under control in sub-Saharan Africa to the background.
           LOOKING BEYOND THE IPR BARRIER TO PHARMACEUTICALS
Over the past few years, two international developments have had profound implications for national AIDS programme and in showing that scaled-up delivery of ARV in resource-poor setting, once thought impossible, could be made a reality. The first is the prices of ARV drugs which have dropped sharply. This was triggered by a landmark announcement made by Cipla an Indian firm in 2001 that it would offer combination treatment to Africa through Medicines san Frontiers (MSF) at only U.S$ 350 per patient per year compared to US$ 10,000 – 15,000 in the United States.  Several other Indian pharmaceutical companies including Ranbaxy, Hetero, Aurobindo and Matrix are taking the lead in pulling down the prices of ARV drugs at the global level. More recent developments on pricing are even more encouraging. With large guaranteed export orders for companies in India and South Africa, a price below US$ 150 per patient per year seems achievable. Added to this is the experience from Brazil
 and Thailand which shows that implementation and delivery of ARVs as a part of a national programme is feasible and sustainable.

 Secondly, there is now a growing worldwide political mobilisation led by people living with HIV/AIDS affirming treatment as a human right. This has led to a global development in which the regime of high drug prices and patents had been pushed onto the defensive by powerful political, ethical and economic arguments. For instance groups of senior citizen in the United States have been lobbying Congress to allow parallel imports of generic medicines to get the around the high prices charged by the local drug majors
. More over generic producers such has Cipla and Ranbaxy from India have successfully undergone the prequalification process of the World Health Organisation (WHO) and are listed as “Quality Drugs producers from where the United Nations could procure at lower rates.
 Hopefully, if this trend is sustained, in years to come, non-affordability of ARV drugs would not be a major hindrance to the treatment of HIV/AIDS patients.  Already in Nigeria for instance, ART drugs which hitherto were considered unaffordable are now made available free by some state governments in the country.

                Consequent upon this development, there is need to start addressing some  crucial and important factors that  are hindering  and which would continue to hinder an effective control of the disease in sub-Sahara Africa, which are not currently given the attention they deserve in many countries of this region.  Some of these factors hereinafter considered, to a great extent are responsible for the more devastating effect of the epidemic on the sub-region than it has been for other regions of the globe such has the United States and Europe.                         

                               Need for Change of Attitude by National Authorities 

Treatment of persons with HIV/AIDS in many developing countries and indeed in sub-Saharan Africa has not been seriously considered and adequately provided for until recently. This unwholesome attitude may not be unconnected with the fact that before the advent of ARV drugs, there was no therapy available and the diagnosis of HIV was virtually a death sentence. There was nothing significant the health provider could do to prolong life, and the general attitude was of helpless resignation.
  

The situation has however changed today with the arrival of ARV therapy, diagnosis of HIV is not the death knell it once was and drugs are available to prolong life. Although, it is not known how long life can be prolonged by the judicious and regular use of these new drugs, it is beyond doubt now that it can.

Unfortunately, in spite of a totally different scenario in the therapeutics of HIV/AIDS, the attitude of health providers, society and national government in many countries in sub-Saharan Africa generally has not changed significantly. The feeling that death was inevitable and that nothing much could be done that existed when there was no drug has been replaced by the feeling that the available drugs which cannot cure the disease are so expensive, and their use by poor people in poor countries is not really possible.
   This attitude to a great extent is responsible for the very few attempts made to aggressively enhance access of these populations to newer ARV therapies.

There is an urgent need for a change of attitude so that a strategy can be worked out in the countries of sub-Saharan Africa that will prolong the life of people living with HIV/AIDS with dignity. While acknowledging the fact that provision of drugs to every person needing it by government and society may not be realistic for now, it would be improper not to provide these therapies to as many persons as possible.
                      

                                           Inadequate Health Infrastructure

In many developing countries particularly countries in the sub-Saharan African region, inadequate health delivery infrastructure is an important problem. The effect of this is that even inexpensive medicines are not used or may be misused and contribute to the emergence of drug resistant pathogens or virus. A study in Uganda for instance estimated that reducing the price of an ARV triple therapy from $6000 per annum to $600 per annum, would increase the demand for treatment from 1000 to 50000 patients if associated with relatively modest investment in treatment infrastructure of $4 -6 million.
 There is therefore the need for a large injection of additional public funds into health services and infrastructure to address the health need in these countries. Training for relevant health care profession such as medical doctors, nurses, pharmacists, laboratory technicians and counsellors or social workers is an essential activity to build knowledge and skills of health personnel. There is also the need to build new hospitals. 
       Lack of Aggressive Public Enlightenment Campaign and Public Education 
                                                     About   HIV/AIDS

Educational programmes to help people learn what causes AIDS and how it can be contracted have worked remarkably well in the western countries, but  lack of infrastructure and suitable educational systems in many African countries undoubtedly contribute to the problem of prevention. An enlightened public has long been recognized as a necessity to preventing the spread of HIV/AIDS as enlightenment increase knowledge and awareness of HIV/AIDS to help fight stigma and discrimination. For instance ignorance about the disease is still rampart in many countries of the sub-region. In Nigeria for instance, sex workers believe that there is some supernatural shield for them against HIV/AIDS
. A lot of people still believe that the disease is “witchcraft attack” and prefer to patronise local witch doctors and herbalist than going for treatment in the hospital.

           Preventive education then aimed at person at increased risk as well as the public in general by the government and NGO’s is crucial. Through information and education, strategies for modifying sexual behaviours unconducive to the spread of HIV can be adopted and activities aim at combating ignorance and prevent stigmatization and discrimination and emphasize the need for prevention of HIV transmission especially by practicing safe sex.

          Non- protection of the Right of People Living with HIV/AIDS

The stigma of being HIV positive still remains among people generally in sub-Saharan Africa. As a result until recently in many of these countries, many people who are HIV positive find it very difficult to make the fact known and even feel very uncomfortable coming out for medical treatment for fear of being ostracised and discriminated against. Although many countries in the region have developed and adopted national policies and guiding principles that form the basis of national response to the epidemic. In most countries there is a need for policies backed by legal instruments to protect the right of an HIV infected individual.

        Discrimination is one of the most significant human rights abuses victims of HIV/AIDS commonly suffer, and it impedes their full participation and integration in all communities. One of the most effective remedies is the enactment of antidiscrimination legislation which prohibits unfair and irrelevant distinctions being made on specified grounds including disability.
 Such laws may exist in various forms. It can be constitutionally based or brought under special civil or criminal legislation.

      It is important that the focus of such antidiscrimination laws should be educative rather than punitive. Agencies that will administer such legislation should operate by investigating and conciliation. Furthermore such law should provide an environment to sensitize the public opinion, expose stereotypes, and change attitudes and behaviours. The need for an effective administrative procedure for lodging complaints is indispensable to the success and effectiveness of this type of legislation and cannot be overemphasised.    There is no doubt that  legal instruments backed by strong advocacy on the need and rights of the HIV infected person would go a long way in mitigating the adverse effects of HIV infection on individuals, families, communities and society.
 

                                    National Level Commitment and Support

An essential component of HIV/STI control anywhere in the world is the support and commitment of political leaders and policy makers.
  National responses should not wait for AIDS cases to soar. Instead, they should focus on responding quickly, mobilising all sectors and all echelons of the government, and recognising and collaborating with NGOs and the private sector. 
Although, many leaders in African countries south of the Sahara have recognized the problem of HIV/AIDS and have declared the pandemic a national disaster which is quite commendable, it is actually the direction and support at the highest level of political leadership and unflinching commitment that are necessary as the epidemic is more than just a medical problem, but affects all sectors of the society. Consequently, a multi-sectored participation and involvement of the community is needed for a successful implementation of intervention that works. This unfortunately is quite lacking in the approach of some countries in this region.  Uganda is an example of one country where the high level of commitment and support by the government at the highest level with the establishment of a National AIDS Commission with the head being the equivalent of a cabinet minister reporting directly to the President of the country. This commitment and support from the leadership has contributed in no small measure towards the success of the various strategies devised to combat the scourge in the country which has  considerably result in  slowing down the spread of the epidemic among the populace
.    
             
                      Provision of Counselling Services 


Due to the incurable nature of the infection, HIV positive individuals need counselling to enable and assist them to cope with a potentially life-threatening and infectious condition. Counselling is necessary before an individual is tested for HIV and should continue after the result of the test becomes available, whether the test is positive or not. Persons who have been tested for HIV infection and are found to be negative should be counselled about the window period and also on how they should modify their behaviour and activities in order to remain negative. Those found to be HIV positive should be counselled regarding living a positive lifestyle and not becoming infected with STIs of any nature.  In addition, person with HIV infection require repeated counselling regarding living a healthy and positive lifestyle. Periodically they will need counselling to overcome crises and to cope with the illness as it develops. Consequently, there is a need for personnel in this regard.  


While many sub-Sahara African countries have established centres for HIV pre-test and post-test  counselling, the adequacy of the centres in view of the large number of persons requiring these services and trained doctors, nurses and other health and periodical workers to provide this important need is in doubt.

                                          Decriminalisation of Prostitution
Heterosexual intercourse is the dominant source of HIV/AIDS transmission in sub-Sahara Africa and commercial sex workers has been recognised as occupying a crucial junction in the HIV/AIDS transmission in the region.
 Multiplicity of sexual partners makes prostitutes more prone to HIV/AIDS
.  There is a large volume of prostitutes in many countries of the region as poverty hunger and the need to survive drive most women to hawk their bodies. 

       The criminalisation of prostitution in many countries of sub-Saharan Africa is one factor militating against checkmating the spread of the disease and its decriminalisation would be a positive step in the right direction. The harassment commercial sex workers usually experience in the hand of law enforcement agencies in some of the countries of the region make them to develop cold response to programme sponsored by government and its agencies as some wrongly perceive it as a means of exposing them thus making them vulnerable to arrest by security agencies.  

           Generally, decriminalisation would change the circumstances in which prostitutes operate and encourage them to participate in programme aimed at given them access to treatment and reduce their exposure to HIV/AIDS infection. From a pragmatic perspective, decriminalisation of prostitution holds some promises of assisting in controlling the spread of HIV/AIDS in sub-Saharan Africa. 
 Senegal is a country in this region where the decriminalization of prostitution has been attributed to the low level of HIV/AIDS infection in the country. It has enabled the government to succeed in mobilizing and securing the participation of prostitutes in anti HIV/AIDS campaign.
    
                    Need to Address Risk Factors to HIV Transmission in Africa

These risk factors can be categorized into 2 viz: poverty related factors and factors that have direct bearing on the customs, belief and practices of the people.

For purpose of economic survival, it is not unusual in the region for the husband to seek paid employment usually available in the urban centres and cities far away from home, while the wife remains at home looking after the children, tending the fields and the livestock.  Prolonged separation may lead a partner to develop non-permanent relationships with a non-regular partner who may well have other partners. Although this situation has been in place for many decades now and essentially it is the result of the search for economic survival, unfortunately however, not many AIDS control programmes in the sub-region have addressed the issue.
 

              Some customs and practices in this region are also important factor that needs attention. One of such is that men in general tend to develop sexual partnerships with women and girls much younger than themselves. There appears to be a belief that younger women and girls have less likelihood of being infected. Younger women tend to accept such relationships in part because of the monetary rewards that may result. However, it is known that the physiological make-up of a young girl makes her more likely to become infected with HIV should she have her first sexual experience with an infected man.


Another practice in the sub region is that sexually active women tend to use chemical and herbal substances intra-vaginally in order to “keep themselves dry”.  Men encourage this practice as they believe that being dry indicates the absence of STI’s. This practice, however, alters the normal microbiological flora of the vagina that has some protective role against STI’s.
  However, national AIDS programmes in the sub-region are yet to address this. Moreover the practice of not circumcising male which is quite prevalent in some part of the region has also been identified as a risk factor that needs to be checked. It has been reported that medical research shows that male circumcision can reduce HIV infection among heterosexual men.

Conclusion 


Although the barrier to access to HIV/AIDS treatment through the exercising of patent right by Western drug manufacturer is still on, as discussed in the paper it is not the only problem to the effort to combat the scourge of the HIV/AIDS epidemic in sub-Sahara Africa. There is a need to focus attention on these other factors that can hinder a successful war against HIV/AIDS. This is simply because   if the ARV drug becomes available and affordable these factors may not make its availability and affordability effective. After all, anti-malarial drugs are readily available and affordable nowadays but the disease still remains one of the greatest killers in many countries of sub-Sahara Africa and is far from being effectively checked in this region.

( LL.M., B.L., Lecturer in the Department of International Law, Obafemi Awolowo University, Ile-Ife,
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