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NIGERIA /US RELATIONS AND THE WAR
ON TERRORISM

O. A. Fatula*

ABSTRACT

This paper examines critical issues in the Unitetdtes'
classification of Nigeria as a country having links with
terrorism due to the 2009 December Christmas day botched
terror attack attempted on Unitedtées of America
(USA)'s Delta Airliner by a young Nigerian. It discusses
the concept of teprism with a view to determining
whether Nigeria is a teorist state or has any link with
terrorism. It also examines the contendingg@aments for
and against the classification and the implication of such
classification. The position of the paper is that it is always
a stong agument that eligious riots in which people ar
sometimes maimed and slaugbttramount to teorism The
paper concludes that unless the Nigerian government
braces itself up to the challenges of incessant communal
and rligious clashes and conflicts parularly in the
Northern pat of the county, the county may soon
become a ecruitment gound for terorist organizations.

INTRODUCTION

Since the 2009 December Christmas day botched terror attack attempted
on United $ates of America (USA)'s DeltdAirliner, by a twenty three year
old Nigerian, Umar FaroukAbdulmutallab, international attention has been
focused on Nigeria. The young Nigerian, now being described as underwear
Bomber had packed himself full of deadly explosive, detonated the bomb,
which incidentally malfunctioned and did not explode, saving the lives of almost
290 people aboard the airplane. He reportedly boarded the NortAilasts
with other 278 passengers and trew members inPAmsterdam, the
Netherlands. The airplane was on a flight to Detroit, Michigan, the United
States ofAmerica. The young Nigerian, it was alleged, had the plan to bomb
the plane shortly before it reached its destination by detonating the explosive

[l Department of Jurisprudence and Private L@wafemiAwolowo University lle- Ife,
Nigeria.
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device which had been sewed to his trougart the potential disaster was
averted because the detonator malfunctioned, when the explosive devise burn
but not with the expected devastating explositime al-Qaeda group iMemen
has allegedly claimed responsibility for the failed attadlot a few Nigerians
were miffed and genuinely surprised that one of their compatriots was involved
in an act of terrorism with the principal aim of killing himself in order to Kill
several innocent others. Nigeria, like any other country of the world, especially
developing nations, has its own problems, but terrorism of the scope,
dimensions and complexity that Farouk attempted to execute is clearly not one
of those problems.

The United States' had reacted to this act by its recent
listing of Nigeria among 13 other countries branded as terrorist threat states.
The other countries include Afghanistarf, Algeria*,

1. See Abdulmuttalab anderrorism, NigerianTribune, Monday 1, 2010 at p 17,
suicide bombing is just one of the growing methods adopted by terrorists. Other
methods include the use of biological and chemical weapons. See Edward Hyams,
Terrorists andTerrorism. NewYork: S martins, 1975. See also Padilkinson,
Terrorism versus Liberal Democracy: problem of Response in tuslies in
Conflict andTerrorism,Vol 16, 1993 pp 4 - 34 .See also, Ogaba D. Ochdse;
Phenomenon oferrorism, FOG Ventures, 2007 at p 1-35.

2. Ibid

3. Afghanistan's inclusion is not surprising considering the activities offatiban.
The Taliban, a Muslim fundamentalist group, took control Afghanistan's
government in 1996 and rule until the 2001 when the US-led invasion drove it from
power Despite its ousterhowever remnants of theTaliban have maintained
influence in rural regions south and east of Kabul. The group is known for having
provided safe haven to Osama bin Laden and al-Qaeda as well as for its rigid
interpretation of Islamic Lawunder which it publicly executed criminals and
outlawed the education of women. Though the group has been out of power for
several years, it remains a cultural force in the region that operates parallel
governance structures aimed at undermining the US- backed central government.
4, Algeria is on the list based on the activities of &rened Islamic Group (known
by its French acronym, GIA) which waged a violent war agaigeéria's secular
military regime during the 19903he GIA grew out of a 1992 decision B\geria's
military government to cancel an election in which it appeared that a moderate,
mainstream Muslim parythe Islamic Salvation Front (FIS), was headed for victory
The backlash took many forms, including formation of the Islamic SalvAtiony,
a militant group linked with the FIS. But the separate and more radical GIA soon
gained a notorious reputation for mayhem and murdageting those diated -
even remotely -with the military and the government, as well as innocents and
foreign nationalsThe GIA vowed to raze the seculaigerian government and, in
its place, establish a Muslim state ruled by sharia, or Islamic The ensuring
civil war ranked as one of the most violent in the world during the 1990s. While
the GIA is now largely defunct, it remains designated as a foreign terrorist
organization by the USt&te DepartmentAlgerian andWestern counter terrorism
officials say many of its members may have defected in recent years and joined
al- Qaeda its sister organization in the Islamic Maghreb (AQIM).
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Irac?, Irarf, Pakistanh Syrid, Yemen, Cuba’, Lebanoi, Libya’ Somalid®

5. The US claims that former Iragi President Saddam Hussein provided bases, training
camps, and other support to terrorist groups fighting the governments of
neighbouring Turkey and Iran, as well as to Palestinian terror groups. The George
Bush administration said it believed Saddam could pass weapons of mass
destruction to Osama bin Laden's al- Qaeda network or other terrorist. Though
after Saddam's fall from poweronvincing proof of an Irag - al Qaeda link remained
lacking. Iraqg has however sheltered specific terrorists wanted by other countries
such as Palestinian Liberation Front Lea8lbu Abbas, who was responsible for
the 1985 hijacking of théchille Laurocuise ship in the Mediterrane#bbas was
later captured by U.S forcedgain, two Saudis who hijacked a Saukliabian
Airline flight to Baghdad in 2000 as well #dul RahmanYasin, who is on the
FBI's "most wanted terrorist" list for his alleged role in the 199&Id Trade
Centre bombing have also been so sheltered.

6. According to the US, Iran is the most active state sponsoring terrorism. Its Islamic
Revolutionary Guard Corps (IRGC) and Ministry of Intelligence and Security (MOIS)
were directly involved in the planning and support of terrorist acts and continue
to exhort a variety of groups, especially Palestinian groups with leadership cadres
in Syria and Lebanese Hezbollah, to use terrorism in pursuit of their goals. Supreme
Leader Khamenei and Presidelhmadinejad have praised Palestinian terrorist
operations, and Iran provided Lebanese Hezbollah and Palestinian terrorist groups-
notably Hamas and Palestinian Islamic Jihad- with extensive funding, training, and
weapons. The US also blames Iran for playing a destabilizing role in Iraq, which
is inconsistent with its stated objective regarding stability in Iraq.

7. After escaping across the border into Pakistan in 2001 and 2002, al Qaeda's
leadership established a safe -haven there, "US President Barack Obama once said
that the stakes are even higher within a nuclear - armed Pakistan, because al
Qaeda and other extremists seeks nuclear weapon. Little wonder Pakistan is also
of the 10 countries of interest on the US list.

8. The Syrian government has continued to provide political and material support to
Hezbollah and political support to Palestinian terrorist groups. Palestinian Islamic
Jihad (P1J), Hamas, the Popular Front for the Liberation of Palestine (PFLP), and
the Popular Front for the Liberation of Palestine- General Command (PFLP- GC) ,
among others base their external leadership in Damascus.

9. The US describesremen as a poor Muslim country with a weak central
government, armed tribal groups in outlying area, and porous borders, which makes
it fertile ground for terrorists. Its government has tried to help after September 11,
2001 terrorist attack on the U.S and the U.@teSDepartment call§emen "an
important partner in the campaign against terrorism providing assistance in the
military, diplomatic, and financial support”. But experts say that terrorists are
believed to live inYemen, sometimes with government approvw&@men- based
corporations are thought to help fund Osama bin Laden's al-Qaeda terrorist
network; andyemenis dfliated with al- Qaeda have g@eted US interest ifemen,
including the October 2000 bombing of the U.S. Navy destroyer U.S. Cole in the
Yemeni port ofAden. Hamas and Palestinian Islamic Jihad are recognized legal
organization inYyemen and Hamas maintaindicés in the countryNeither group
has engaged in any known terrorist activitiesY@men, but conduct fundraising
efforts through mosques and other charitable organizations.
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10.

11

12.

13.

The US says Cuba has a history of supporting revolutionary movements in Latin
America andAfrica and that Cuba has continued to publicly oppose the US-led
Coalition prosecuting th&/ar onTerror To US Knowledge, Cuba did not attempt

to track, block, or seize terrorist assets, although the authority to do so is contained
in Cuba's Laws.To date, the Cuban government has not undertaken any
counterterrorism efforts in international and regional level nor taken action against
any designated Foreigherrorist Oganizations

Lebanon is described in US circles as a country where organized terrorist
organizations like radical Shiite militia, Hezbollah, several Palestinian group- Hamas,
Palestinian Islamic Jihad and many more- as well asAthe Nidal Oganization
operate from. Since the end of its devastating fifteen year civil war in 1990,
Lebanon, a tiny mountainousArab state bordered by lIsreal, Syria, and the
Mediterranean Sea had, until 2005, been largely controlled by Syria, a "state sponsor
of terrorism".

Libya is also one of the ten considered as country of interest though in the
country's case, it is actually an improvement on its previous designation. Libya has
been downgraded from state sponsor to country of interest. In the early 1970s,
Libyan leader Moammar Qaddafi allegedly established terrorist training camps on
Libyan soil, provided terrorist groups with arms, and offered a safe haven. Such
groups that have been aided by Qaddafi include the Irish RepuBlioay; Spain's

ETA, ltaly's Red Brigades, and the Palestine Liberatioga@ization. Libya was also
suspected of attempting to assassinate the leaders of Chad, Egypt ,AiGhiali
Tunisia, and Zaire (now Democratic Republic of Congo).A Scottish court,
convening in the Netherlands for reasons of neutratibhnected Libyans to the
1988 bombing of PaAm Flight 103 over Lockerbie, Scotland, that killed 270 people
on board. Qaddafi's regime was also implicated in the 1989 bombing of a French
passenger jet over Niger in which 171 people died. In 1986, Libya was said to have
sponsored the bombing of a Berlin disco popular among US servicemen, killing two
US soldiers. However in 1999, after prolonged negotiations with UN and UK
representatives, Libya turned over two of its citizens to be tried in The Hague for
their role in the PaAm 103 bombingAt the same time, Qaddafi increasingly moved

to cut Libya's ties to terrorism, closed Libya's terrorist training camps, cut ties with
Palestinian militants, and extradited suspected terrorists to Egypmen, and
Jordan.

The US is worried about Somalia because "it is a chaotic,, fozdtle- weary
Muslim country with no central government. MoregWwd5 government §itials say

that Osama bin Laden's al Qaeda terrorist network supported Somali radical
Islamists, oganized training camps in Somalia, and threateXmeérican troops in
Somalia who were there on a UN humanitarian mission in the early 18fisding

to the State Department, it is Somalia's lack of functioning central government,
protracted state of violent instabilityong unguarded coastline, porous borders,
and proximity toArabian peninsula which still makes it a potential site for terrorists
seeking refuge.
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Saudi Arabia* and Sudali. Before we examine the implications of this
classification and the arguments for and against it as well as other issues
connected to it we would like to first of all examine the conceptual framework
of terrorism.

THE CONCEPTUAL FRAMEWORK OF TERRORISM

Terrorism is derived from the word "terror" meaning great ,fear
condition in which one fears for his/ her life. The person who carries out the
aggression or creates a condition of great fear is seen as a terrorist. In this
case, the term "terrorist" refers to group of individuals or individual involved
in creating that state of great fear

Though there is at present no internationally agreed definition of terrorism,
it is however safe to say that terrorism is the systematic use of terror
especially as a means of coercion. In November 2004, a United Nations
Security Council Report described terrorism as any act "intended to cause
death or serious bodily harm to civilians or non-combatants with the purpose
of intimidating a population or compelling a government or an international
organization to do or abstain from doing any atfTerrorism usually involves

14. SaudiArabia has been accused of backing the civilian infrastructure of Hamas with
extremst textbooks glorifying jihad and martyrdom that are used by schools and
Islamic society throughout thé/est Bank and Gazatri. Ideological infiltration of
Palestinian society by the Saudis in this way is reminiscent of their involvement in
the madrassa system of Pakistan during the 1980s, which gave birth Talitizen
and other pro Bin- Laden groups. They are also accused of providing the ideological
backdrop for the Septembet 2001World Trade Centre attacks. Fifteen of the 19
hijackers who carried out the attacks were Saudi citizens. More@saima bin
Laden, was born and raised in SaAdabia The release of the Septembdr Joint
Intelligence Report by the US congress disclosed what the US press called
"incontrovertible evidence" linking Saudi to the financing of al- Qaeda operatives
in the United States.

15. Sudan, on its part has been under diplomatic sanctions by the United Nations since
1996. It was the same year that the United States evacuated its Khartoum embassy
and expelled a Sudanese diplomat suspected of supplying inside information about
the United Nations to the group of terrorists convicted of plotting the 1993 bombing
of the UN and other Nework landmarksAccording to the US tate Department's
Patterns of Globalerrorism, "Sudan has continued to serve as a haven, meeting
place, and training hub for a number of international terrorist organizations, primarily
of Middle East origin. The Sudanese government also condoned many of the
objectionable activities of Iran, such as funneliAgsistance to terrorists and
radical Islamic groups operating in and transiting though Sudan.".

16. "UN Reform". United Nations. 2005-03-2Archived from the original on 2007-04-27.
http://web.archive.ag/web/2007042701210/ttp://wwwun.org/unifeed/
script.asp?scriptld=73Retrieved 2008-07-11. "The second part of the report, entitled
"Freedom from Fear backs the definition of terrorism - an issue so divisive,
agreement on it has long eluded the world community - as any action "intended to
cause death or seriob®dily harm to civilians or non-combatants with the purpose
of intimidating a population or compelling a government or an international
organization to do or abstain from doing any act."



12 THE BANARAS LAW JOURNAL [Vol. 40]

unlawful, illegitimate and deliberate targeting of non- combatants through
violence intended to induce physchological impact and fear and is normally
perpetrated for a political goal particularly when the terrorists believe that
no other means will effect the kind of change they desire. Carsten
Bockstette's definition of terrorism seems to combine the various elements of
a typical act of terrorismAccording to the scholar:

Terrorism is defined as political violence in an
asymmetrical conflict that is designed to inducerderand
psychic fear (sometimes indiscriminate) aigh the violent
victimization and destrction of noncombatant tgets
(sometimes iconic symbols). Such acte areant to send a
message fyrm an illicit clandestine aanization. The
purpose of tewrism is to exploit the media in der to
achieve maximum attainable publicity as an amplifying
force multiplier in oder to influence the tayeted
audience(s) in ater to reach shaor and midterm political
goals and/or deséd long-term end’

The terms "terrorism and terrorist" have assumed subjective colouration.
Thus some persons or organisations classified as terrorists by certain persons
or organisations may not be classified or seen as such by some others. Infact
those so classified rarely see themselves as such, and prefer to use other
terms specific to their situation, such as separatist, freedom fidibenator
revolutionary vigilante, militant, paramilitaryguerrilla, rebel, patriot, or any
similar-meaning word in other languages and cultures. It is common for both
parties to a conflict to describe each other as terrdfisExplaning the
rationale for this, Bruce H&han in his book Insidderrorism said:

On one point, at least, ewwne agees: terorism is a
pejorative term. It is a war with intrinsically negative
connotations that is generally applied to one's enemies and
opponents, or to those with whom one disagr and would
othewise pefer to ignoe. 'What is called teorism," Brian
Jenkins has written, 'thus seems to depend on one's point
of view Use of the term implies a moral judgment; and if
one paty can successfully attach the label rtgist to its
opponent, then it has indictly persuaded others to adopt
its moral viewpoint." Hence the decision to call someone
or label some aganizations terorists becomes almost

17. Bockstette, Carsten (2008). "JihadiBtrrorist Use of Bategic Communication
ManagementTechniques" (PDF). Gege C. Marshall Center Occasional Paper
Series (20). ISSN 1863-603http://wwwmarshallcenteorg/mcpublicweb/MCDocs/
files/College/F_ResearchProgram/occPapers/occ-paper_20-erRmtfieved 2009-
01-01.

18. Paul Reynolds, quoting David Hannalformer UK ambassador (14 September

2005). "UN staggers on road to reform". BBC Newttp://news.bbc.co.uk/2/hi/
americas/4244842 .stnRetrieved 2010-01-11.
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unavoidably subjective, depending daty on whether one
sympathizes with or opposes the persoolg/cause
concerned. If one identifies with the victim of the violence,
for example, then the act is terism. If, however one
identifies with the perpetratprthe violent act is egaded

in a moe sympathetic, if not positive (oat the worst, an
ambivalent) light; and it is not teorism!®

IS NIGERIA A TERRORIST STATE OR LINKED WITH
TERRORISM

Following the aborted plans by Umar Farodkdulmuttallab to bring
down the Detroit bound DeltAirline on Christmas day December 25, 2009,
the United States government classified Nigeria as a country with links to
terrorism and therefore a threat to the US. By this act, Nigeria now belongs
to an infamous group of countries that include Pakistamen, Cuba, Saudi
Arabia, Somalia, Libya andlgeria. This is even a lower category than another
classification of countries that sponsor terrorism. In this category are Cuba,
Iran, Sudan and Syria.

Many Nigerians will consider this unfair and will be pained that the act
of an individual provides the basis for which the entire country is judged, even
as Farouk is the first Nigerian suspect to surface irAla@aeda- connected
plot.

However it appears the US has not taken this decision on the basis
of the attempted bombing of the Detroit bound Delta plane alone. The decision
could have been taken on the basis of what the US considered as the religious
conflicts in the Northern part of the country resulting from Islamic
fundamentalism. The US must have felt that there is a link between those
conflicts and the apparently inept approach of government towards them and
the Christmas day incident.

During her last visit to Nigeria, Hillary Clinton, the US Secretary of
State, had warned that Nigeria faced the risk of being infiltrated by al Qaeda.
She felt this was possible using the ingredients of conflict in the Northern part
of the country as an entry point into Nigeridlthough the Christmas day
incident has less to do with religious conflicts in the North, the fears of al
Qaeda link to Nigeria or Nigerians has been confirmed by this incident.

No doubt Sectarian violence has been on in the country since the colonial
days, and continue even after independerce.a matter of fact, sectarian
crisis played major role in the country's civil war between 1967 and 1970.
After the war it has also continued with, for instance, the Maitatsine riot of
1980, and also the Kalakato of 1990, which was said to be an offshoot of
the Maitatsine. In addition to the Maitaisine riot in Kano the country has also
witnessed the Zango-kataff riot in Kaduna and the latest Boko- Haram riot in

19. Bruce Hofman (1998). Insidderrorism. Columbia University Press. pp. 32. ISBN O-
231-11468-0.
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Borno state. Other states in the North that have experienced one form of
the religious riot include Plateau state, Bauchi state, Kwara state etc. Infact
on Monday 28 December 2009, there was another bloody day in Bauchi
State, when members of a religious sect known as the Kala -Kato clashed
with security operatives in the Zango area of the Bauchi metropolis. Houses,
cars and motorcycles were burnt in the eveitt.the last count about 70
citizens were feared dead and hundreds of people displadigu.the latest
round of violence, Bauchi State has gradually established itself as the number
one flashpoint for religious conflicts in the countfjhe state housed the
headquarters of the Boko Haram sect that attacked police stations in a conflict
that spread to several cities in several northern states in July’.2R0®ugh
estimate of death arising from sectarian conflicts in Nigeria has been part at
20,000 such Maitasine riot of 1980.

20. In March 1980, skirmishes occur in Zaria between Christians and Muslims mobs.
The toll on human life is limited but considerable property was destréygain
in December 1980, Maitatsine religious riots broke out in Kano, spreadivigldap
Maiduguri, Bauchi and Gombe. Lasting for 10 days, not less than 6,000 lives were
lost during the crisis. Betweekpril 26 to 28, 1985, in the Pantami area of Gombe
in the old Bauchi State, 105 Nigerians reportedly lost their lives while many others
lost valuables in another religious conflagration traced to the Maitatsine group. In
March 1986, barely a year after the last Maitatsine riot, Christians and Muslims
adherents engaged each other in a superiority fight, in what was said to have been
sparked by a mere Easter procession in llorin. Subsequent religious squabbles
were recorded in the late and early 1990s, beginning with the March 1987
confrontation in Kafanchan, leading to loss of lives and destruction of property
On the same dayhis time in Gusau, Kaduna, Zaria, Katsina and Funtua, reprisal
attacks occur when some Muslims took to the streets. The disturbance also led to
loss of lives. InApril 1991, echoes of the Maitatsine riot and the memories of the
havoc they unleashed on society gripped the nation again, when a Shiite sect in
Katsina master-minded a bloody protest in the town. No sooner had the Katsina
crisis died down when Bauchi erupted. For four days, Bauchi State was engulfed
in a fire of religious violence. Thousands of hoodlums, many of them teenagers,
under the cover of religion, went on rampage in some towns, including the state
capital, Bauchi. Six months lateghe train of religious conflagration returns to Kano.
What was initially thought to be a peaceful demonstration by the Izela sect to stop
the American born Reinhard Bonnke's evangelical crusade in the town soon turned
violent, resulting in a clash between Christians and Muslims. In 1994, the once
idyllic city of Jos also experienced its first spate of sectarian violence. Kano made
headlines again in December 1994 when an Igbo tra@eleon Akaluka, was
beheaded by Muslims fundamentalists and had his head paraded on a spike on the
streets of Kano. More religious riots followed in May 1995, July 1999, October 2001
and May 2004 respectivelyn 2000, thousands were killed in northern Nigeria as
non- Muslims opposed to the introduction of Islamic sharia law foght Muslims,
who demanded its implementation in the northern state of Kaduna. More than 2,000
people reportedly lost their live in that conflict In September 2001, Christian-Muslim
violence flared after Muslim prayers in Jos, with churches and mosques set on fire.
At least 1,000 people were killed, according to a September 2002 report by a panel
set up by Plateau State Government. In November 2002, Nigeria had to abandon
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the MissWorld contest inAbuja. The decision followed the death of at least 216
people in rioting in the northern city of Kaduna following a violent protest against
holding the beauty contest. In May 2004, hundreds of people, mostly Muslim
Fulanis, were killed by Christiafiarok militia in the central Nigerian town dklwa.
Survivors say they buried 630 corpses. In February 2006, the tinderbox shifted to
Maiduguri and was lit when a group of Muslims converge in the Ramat area of
the town to protest a cartoon of the holy prophet Mohammad published by a
Danish newspapeAbout 157 people died in one week of rioting by Christian and
Muslim mobs. Muslim and Christian militants fought street battles later the same
months in the northern city of Kano. Christian community leaders alleged 500-600
people were killed in two days of violence. In November 2008, clashes between
Muslim and Christian gangs triggered by a disputed local government election
killed at least 700 people in the central city of Jos.Again in February 2009, the
governor of Bauchi state imposed a night curfew on Bauchi city precisely on
February 22, a day after clashes in which at least 11 people died, 28 were seriously
wounded and several houses, churches and mosque were burnt. In July 2009, Boko
Haram, an qganization which opposedVestern education and demands the
adoption of Sharia in all parts of Nigeria, staged attacks in the northeastern city
of Bauchi after the arrest of some of its members. More than 50 people were Kkilled
and over 100 arrested, prompting the Bauchi State Governor to impose a night
curfew on the state capital. The violence spread to Maiduguri, Borno State and
neighbouring Yola Sate. Red Cross and military fizials say more than 7000
people were killed during the five-day Boko Haram uprising. In December 2009, at
least 40 people were killed in clashes between security forces and members of an
Islamic sect armed with machetes in the northern city of Bauchi. In January 2010,
over 200 people were reportedly killed after clashes between Muslim and Christian
gangs in Jos, most by gunfire. In this crisis, the state government imposed a 24-
hour curfew by the second day of the riot which had spread to neighbouring towns
and villages. Between the Maitasine religious riots of 1980 and the latest Jos
conflagration, there have been more than 10,000 deaths recorded and the
destruction of property worth billions of Naira. In September 2009, Grace Ushang
Adie, a youth corper was raped and murdered in Borno State for wearing NYSC
trousers. In October 2007, Comrade Shehu Sani's book "The Phantom Crescent"
satirizing sharia leaders, lawyers, judges, and Hisbah (their police officers) was
banned in Kaduna. Some Muslim pupils at a secondary school in Gandu, Gombe
state , beat a teacher to death after accusing her of desecrating the Koran. The
teacher Oluwatoyin Olusesan, a Christian, was invigilating an Islamic Religious
Knowledge exam at the Government Day Secondary School, Gandu when the
incident occurred. The teacher suspected that a foul play was about to take place
when one of the students wanted to come in with his books to the exam hall. The
teacher collected the books and threw them outside, unknown ,tthbex was a

copy of the Holy Koran among the books. The principal said before they knew
what was happening, the students had started chaAllagu Akbar (God is
Great).All efforts to control the rampaging students proved abortive. Even when
the school principal, Mohanmmed Sadiq, tried to protect the teacher in his office,
the principal was also terribly beaten and injured while they set the teacher's car
three classes, the school's clinic, administrative block and library on fire. There
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From the above analysis, it is clear that victimsAbfQaeda - related
violence are little compared to those that have died from the increasing
Islamic violence in northern Nigeffa

ARGUMENTS AGAINST US CATEGORIZATION OF NIGERIA AS A
COUNTRY OF INTEREST

Opponents of Nigeria's inclusion in the list of countries having links with
terrorism based their argument on the premise that there is yet no concrete
evidence thal-Qaeda has any cell in Nigeria and tididumutallab was not
radicalized in Nigeria.Although he was born by a Nigerian parent,
Abudimutallab was shaped and oriented in West and then was obviously
radicalized by his contact wittYemen- a notorious haven for Islamist
extremists.As regards the occasional religious and sectarian crises in the
country resulting in the untimely death of innocent citizens, while noting that
these crises are unfortunate and regrettable they however argued that the
perpetrators and sponsors of these sectarian violence never saw their own
death as mathematical certainty as a consequence of the crises unlike suicide
bomber who willfully walk into certain deafA The privileged sponsors of
religious crises in Nigeria may use the poor as cannon foddEnough the
poor and the less privileged may take risks for pecuniary reasons, by
participating in religious and sectarian riots, it is unlikely they would do so if

were neither arrests nor convictionsgain in  January 2001, during the lunar
eclipse in Maiduguri, Muslim youths razed down hotels, bars, brothels and
churches blaming them for causing the eclipse. In October 2001, in Sokoto State,
Safiya Hussaini was sentenced to death by stoning for adultery by Judge
Mohammed Bello Sanyinlawal white acquitting the 60-y&drYahayaAbubakar

who impregnated heAfter sustained international pressure, Safiya was acquitted
a year later and made honorary citizen of Rome. Sokttte $overngrAttahiru
Bafarawa and his Zamfaraa®e counterpartAhmad Sani condemned the honour
with the latter adding, it was an act of proslytisation. It Wasna Lawal's turn

in March 2002. She was sentenced to public stoning for getting pregnant outside
wedlock in Katsina. In 1998, Muslim youths in Offa invaded the palace of the
traditional ruler of the town and razed down Moremi's shrine. See Timeline- Ethnic
and Religious Unrest in Nigeria, Thisday , January 23, 2010 at p 56.

21. See DamolaAwoyokun, The Chilling Advertisement folAl-Qaeda,The Guardian,
Sunday January 24, 2010 at p 23

22. Abdulmutalab andrerrorism, NigerianTribune, Monday 1, January 2010 at p 17
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they were told and/ or know that death is ceftain

Another argument against the US decision is that even assuming that
the suspect in question was influenced and recruited within the Nigerian
borders, that should not serve as enough reason to blacklist the country as
doing that is tantamount to visiting the sin of one person on about 150
million people.

The apparent "double standards" inherent inAhwerican action has also
been pointed out. The question have been asked: Why should Nigerians
suffered the fate of enhanced airport screening while Britain or France for
instance never suffered a similar fate when their own citizens were caught in
similar terror plots.?Again why are the citizens of Unitedrab Emirates,
United Kingdom of Great Britain and Northern Ireland, Egypt and France not
on the US enhanced screening at airporgdter all it is a fact that:

(1) Fifteen of the "September112001 NewYork Terrorists" were from
SaudiArabia

(2) Two of the "September1] 2001 NewYork terrorists" were from United
Arab Emirates

(3) One of the "Septemberl 12001 NewYork terrorists was from Lebanon.
(4) One of the Septemberl1 2001 NewYork terrorists was from Egypt.
(5) One of the suspected hijacker of the September 2001 New York
Terrorists attack, "Moussaoui" is from France
(6) The "Shoe-bomber" Richard Reid is from the United Kingdom (UK).
(7) Taliban JohnWalker Lindh is a citizen of the USA.
Opponents of US blacklisting of Nigeria have also cited Nigeria's anti
terrorism efforts to prove that the Farouk phenomenon is an isolated case
and that the U.S does not have any concrete proof apart from Farouks's case

23. To these critics, farouk Mutallab's case was an aberration. His aberrant behaviour
they explained by the fact that the better part of his impressionable years and adult
life were spent out of Nigeria. He had, at an early age, allegedly travEsged
London, Dubai andremen in the course of receiving secondary and university
education. Thus, the young man hardly lived in Nigeria and could not be described
as a product of Nigerian culture. By all standards, Farouk is of privileged and elite
background. Children from such a background raised and brought up in Nigeria
could be involved in other social vices but they would not have involved
themselves in suicide missions over nebulous causes. This young Nigerian
exposure to debased foreign cultures and close interaction with international
terrorists have unwittingly and negatively influenced him, thereby dragging his
family's name and most unfortunately that of Nigeria through the mud. It also
emepged thatAbdulmutallab's fathera prominent Nigerian bankenad taken steps
to alert the US authorities on the errant behaviour of his son several weeks before
the December 25 incident. These cannot be the actions of a conniving nation or
parents. See Nigeria on tAerrorismWatch List , Sunday Commenthisday ,

The Sunday Newspapedanuary 10, 2010 at p 3
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to suggest that Nigeria is a terrorist state or is sponsoring terfbrism

In his own view while aguing against Nigeria's inclusion in the list of
countries having links with terrorism, Chidimuta wrote as follows:

Nigeria definitely does not belong in this new list.
Satistically, one Nigerian out of an estimated 150 million
cannot be cadible gound for this negative categorization
of a whole nation. If numbers mean anything, the number

24. As regards Nigeria's anti- terrorismfaets, a Prevention oferrorism Bill, which
considers any act of terrorism and complicity in it as a crime, and therefore
punishable, was sent to the Natioma$sembly in October 2008What is
particularly noteworthy about the bill is that anyone found guilty of engagement
in terrorism will have his or her funds confiscated, and cannot enter into or transit
through Nigeria. More importantlyfunding of terrorist activities and taking of
people into hostage are prohibited by the BAyain, partly in expectation of the
occupation by Nigeria of a non- Permanent Seat on the United Nations Security
Council as from January 1, 2010, the United NatioAsalytical Support and
Sanctions Monitoringfeam visited Nigeria in November 2009 in order to assess
the extent of compliance by Nigeria with the UN Security Council resolutions. The
findings of the MonitoringTeam were satisfactaryror instance, of the sixteen
United Nations Universal Instruments agaimfstrorism, Nigeria has already ratified
nine. They included the Convention onféfices and Certain OthActs Committed
on Board Aircraft (1963); Convention for the Suppression of Unlawful Seizure of
Aircraft (1970); Convention for the Suppression of Unlawfgts Against the
Safety of CivilAviation (1971) and that against the Safety of Maritime Navigation
(1988); and Convention on the Prevention and Combatingeoforism(1999).
Nigeria has also ratified the United Nations Conventions against Transnational
Organized Crime (2001At the level of the OAU/African Union, Nigeria has
adopted the Convention on the Prevention and Combatifigrodrism which was
done in July 1999 iilgiers. Nigeria has also adopted the Declaration@morism
made in 2001 in Senegal, as well as The Plan of action for the Prevention and
Combating ofTerrorism by the September 2002 Atgiers, Algeria. Perhaps most
importantly in an efort to deal with the problems of terrorisifrican leaders
decided to create thAfrican Centre for the t8dy and Research omerrorism
(ACSRT). The Centre required all the 53 Membedat8s of theAfrican Union to
establish National Focal Points oFerrorism. It was in compliance with this
obligation that Nigeria set up the National Focal Point, the responsibility for which
has been assigned to the Department tateSServicesWithout any shadow of
doubt, the National Focal Point has not failed in its mandate: it has been
conducting research on terrorism and analyzing the implications for national and
international peace and security has been implementing all polices on counter
- terrorism. It has been monitoring very closely all financial transactions in order
to prevent the funding of terrorism in Nigeria, maintaining of data base on the
movement and activities of all passengers from terrorism countries and, maintaining
a security watch list on individuals and groups of people. Nigeria has also been
complying with United Nations Security Council Resolutions 1526 (2004) and 1822
(2008), both of which deal with arms embargo, assets freeze, travel ban, consolidated
list, etc.
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of US citizens that have either dad out po- Al- Qaeda
terrorist operations against the US or efled directly in
Al- Qaeda and other ex@mist bothehoods has not
gualified the US to categorise itself as a renist
subscriber nation.All the four airpots from which the 9/
11 terorists stuck ae within US teritory. As we write
this, five US citizens, Muslims who normally worshipped
at a mosque in ivginia, are being tried for allegedly
plotting terorist operations in Pakistan, a US ally in the
war against terorism?

IMPLICA TIONS OF THE CLASSIFICATION

As a result of that suicide bombing attempt, Nigerians abroad have been
bearing the brunt, as they go through grave ordeals in the hands of foreign
security agents who subjected them to different forms of strenuous searches.
This is so because as a result of that classification, the US government gave
directives to its security agencies worldwide to make sure that Nigerian
nationals traveling to the U.S from anywhere in the world were given extra
security screening. Surprisinglyhe directive did not stop ther&yashington
DC also listed former Nigerian governors, senators, businessmen and their
relatives, among those to be barred from entefinterica. As a result, the
American government tightened entry requirements into the couagrgome
suspected terrorists and terror groups sympathizers are barred from flights
into the country

A further implication of this measure is that while other countries,
especially in the western world would begin to exercise extra caution in
dealing with Nigerians traveling to their countries, foreign investors would be
dissuaded as they would not want their reputation smeared in indulging with
a country under a terror watch -ffst

Another area in whichAbdulmutallab's terrorist act could have serious
negative implication is Nigeria /US business relations. The relationship between
the United $tes of America (USA) and Nigeria can be best described as
buoyant and strategic, but that could change following the attempt by the 23

25. See ChidiAmuta, An Unlikely Teror Axis, Thisday Thursday January 7 2010, at
p 64

26. See PauArhewe, Terror Attack: Do Nigerians Deservio be Demonised?, Sunday
Independent January 10, 2010 at p 7
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- year-old Nigerian to blow up the Northwest plane over Detroit, Michigan.

The branding of Nigeria as a terrorist nation may dampen economic
growth and the much - toutédision 2020 and the Seven point agenda of
the ruling party as foreign direct investment will shrink astronomic&iyen
humanitarian aid to the country may wind down as foreign aid workers and

27. Taken an overview of the aftermath of Nigeria's inclusion in the infamous U.S
terrorists list and the implication on the hitherto buoyant U.S- Nigeria trade
relationship Emeka Umejei reported as follows: Since that epochal but unsavory
event, the US- Nigeria trade relations, as it appeared, may have nosedived and the
once chummy bilateral relationship appears to be on the tenterhfialshiow for
the buoyant relationship that existed between Nigeria and the US, Bureau of
African Affairs (BAA) publication of December 2009 estimated that one million
Nigerians and Nigeridmericans live, study and work in the US, while over 25,000
Americans live and work in Nigeria. On the bilateral front, the BAA publication
noted that since the restoration of democracy in Nigeria (1999), the "bilateral
relationship between US and Nigeria has continued to improve and cooperate on
many foreign policy goals, such as peace-keeping, has been excellent". Going
specific, the BAA publication revealed that Nigeria is the US largest trading
partner in sub- Saharakfrica, accounting for eight per cent supply of US ail,
nearly half of Nigeria's daily production. It also revealed that Nigeria is the 5th
largest exporter of oil to the U.S, 50th largest export market for U.S products and
the 14th largest exporter of goods to the U.S. In fact, the publication submitted that
in 2008, the trade volume between both countries was valued at more than $42
billion, an 18 per cent increase over 2007 data, including $38 billion imports from
Nigeria by the US, consisting predominantly of dib buttress the magnitude of
trade relationship between Nigeria and the U.S the publication revealed that the U.S
is Nigeria's largest trading partner after the United Kingdom(UK). The trade
relationship between U.S and Nigeria is not limited to products alone, it also
includes huge Foreign Direct Investment (FDI), Wf@can Trade profile of 2009
revealed that the U.S is the largest foreign investor in Nigeria. The data appear
intimidating as well as attractive. The stock of U.S FDI in Nigeria in 2006 was $339
million, down from $2 billion in 2004.Nigeria was also the largest recipient of global
FDI inflows grossing $12.5 billionTo sustain and encourage the bilateral trade
relations between both countries, the U.S Congress had in mid 2000 passed into
Law the African Growth OpportunitiesAct (AGOA); a legislation under which
specified manufactured goods with predominantly local contents and value added
can be exported to the US at concessionary or zero- duty rates. In 2008, US
imports under (AGOA) grew to $66.3 billion, representing, 29. 8 per cent more than
in 2007. Nigeria is among the top fir&SOA beneficiary countries.Howevebarring
any diplomatic truce between both countries, this huge bilateral trade relationship
may be jeopardized, as a resultAddfdulmutallab's act and the listing of Nigeria
as a country of interest, alongsiddéghanistan,Algeria, Irag, Pakistar¥emen,
Lebanon, Libya, Somalia and Sawsliabia. There are growing concerns that the
trade relationship between both countries may after all join the growing list of
casualties in the ongoing diplomatic debacle against Nigeria in the aftermath of
Abdulmutallab's act.

See Emeka UmejeAbdulmutallabAct and Nigeria/ US Business Relations, Sunday
Independent, Jan. 24, 2010 at pp. 23- 24
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medical experts may be discouraged by their home governments from coming
to Nigeria. There is also a consensus among some Nigerians that if measures
are not put in place to stem the tide of tremor in the bilateral relationship
between both countries, the White House may be provoked into revoking the
plethora of development assistance to Nigeria. Some of the ongoing aids to
Nigeria include theAfrican Growth and Competitiveness Initiative, Fighting
Avian Flu, the initiative to end hunger Africa and theTrans-Shael Counter
terrorism Programme. Nigeria is reportedly a premier participant in the
Presidents Emgency Plan forAIDS Relief (PEPRAR) to which about $467
million was committed in 2008Technical assistance, development funds and
security cooperation emanating from the U.S mayesufinless something is
done in the immediate to restore the once chummy bilateral relati6hship

OUR VIEW

All said and done it must be said that it is always a strong argument that
religious riots in which people slaughtered, amounts to terrorAsmerica
regards Nigeria almost as a terrorist inclined state on account oAtusthe
thinking is that terrorism practiced locally has the potential some tdape
practiced internationallyThe attitude of the US in this wise must be
considered in the light of the fact that more than any other country the US
has been the most targeted country for terrorist attackhese terrorist
attacks against the US have to a lot of destruction of lives and property
affected tourism, economy and the welfare of people. For example, inside the
US, theWall Street junction bombing pulled down a multi -story building worth
millions of dollars and led to the death of several people. Outside the US, the
bombing of US embassies in Nairobi and Dar-es Salaam also destroyed
buildings and killed many people.

As a result of unceasing terrorist attacks on the US (particularly that of
September 1, 2001 attack in whose breadth and audacity stunned the world
leaving about 3000 dead) the US has re- conceptualized terrorism .asswar
President Bush (Jnr) declared in 2001, the deliberate and deadly attacks that

28. Ibid.

29. Some of these attacks include: (a) The killing of 19 US airmen in the bombing of
the Khubar housing facility in Saudirabia in June 1996. (b)The killing of four
US off- duty embassy marine guards in a café in El- Salvador in June 1985, (c) The
Killing of four US military ofiicers in LaBelle discotheque bombing\ivest Berlin
in April 1986, (d)The killing of CaptainWilliam Nordeen, US DefencAttache in
Athens in June 1988, (8he killing of Col. James Rowe in Manila April 1999,
(f) The World Trade Centre bombing of 1993, (ghe subway train bombing &¥all
Street junction (US) in December 1994 which led to the death of several people.
(h) The Oklahoma city bombing of 1995, (i) The summer Olympics explosion of
1996. j) The bombing of US embassies in Nairobi (Kenya) and Dar-es- Salam
(Tanzania) inAugust 1998, which led to the death of aboutAbGericans and over
200 Africans.
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were carried out against our country were more than acts of.tdiney
were acts of wat. The National Commission omerrorist Attacks Upon the
United Sates, two years lateupheld such reinterpretation of terrorism as
war. In its Report, the Commission asserted that:

Terrorism is a tactic used by individuals andganizations

to kill and destoy. Our effots should be dected at those
individuals and oganizations. Calling this stiggle a war
accurately describes the use of American and allied armed
forces to find and desty terorist groups and their allies

in the field, notably in Afghanistan. The language of war
also evokes the mobilization for a national effdrt.

With this justification, the US mobilized N and launched ground and
air attacks against th€aliban, pushing them out of power Afghanistan
and at the same time, sacking al- Qaeda from that codriry marked the
beginning of the war against terrorism, which led also to the attack on lIraq
and the ouster of President Saddam Hussein from office in 2003, following
the Septemberl] 2001 terrorist attacks obhe World Trade Centre's twin
towers which were symbols @&merica's greatness and the Pentagon which
was the seat of the US military power

This American approach must also be considered in the reality of the
fact that contemporary International Law and international community seem
powerless in the face of some unexpected and unheralded challenges and
issues which have emerged since the beginning of the millennium, one of
which issues is terroristh Existing international legal documents and

30. Time Magazine (Newrork), 24 September 2001.

31. National Commission orTerrorist Attacks Upon the United t&es ,The 9/1
Commission Report (Nework, W. Norton and Company), p 363. See further Knight
C. & Murphy M., Trends in the Incidence of Internation@érror Attacks on
Americans After the ColdWar, Briefing Memo No. 29 (Cambridge , MA; Project
on DefenceAlternatives, 26 June, 2003); available on the Internet at http://
www.comworg/pda/0306bm29.html , lyiola, M.LTerrorism and thél- Qaeda, "An
Introduction to the ®dy of GlobalTerrorism (Datura Nigeria Limited, 2004), p. 48.
See also Ogaba D. OchEhe Phenomenon dferrorism , FOGVentures, 2007
at pp 46-47.

32. According to Shambhu Chopra , some of the challenges of terrorism under
International Law include the following issues: What would be the status of a state
that harbours terrorists or terrorist ganizations?Would it be liable to be
declared a terrorist state and if yes, what does International Law have to try
such state? What is the status of non- state actors and what are the remedies
available under International Law against such non- state actors or against unlawful
combatants?, What is the responsibility of those states harbouring these non-
state actors indulging in terrorist related crimes? What are the principles and
doctrines which need to be evolved under International Law to address the
menace of terrorism and are the terrorist attacks carried out by terrorist in another
state liable to be termed &sts of War against that t8&te? What, if any , are
the legal limitations and the permissible limits under International Law of retaliating
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conventions have not been able to stop or prevent terrorism from continuing
unabated in dferent parts of the worl#. Also proving to be inadequate to
suppress or prevent terrorism are other legal documents including the United
States Anti - Terrorism Act of 1991, the SAARC Regional Convention on
Terrorism of 1987 and the 20@¥dditional Protocol to the SAARC Regional
Conventior?* Added to this fact is that existing International Humanitarian
Law only prohibits any conceivable form of terrorism committed in an armed
conflict. The main treaties of international Humanitarian Law which have a
bearing on the issue are the four Geneva Conventions &ugfst 1949

for the protection of war victim$, supplemented by their two 197dditional
Protocols®® Many other treaties deal with aspects of armed conflict and
thereby indirectly with terrorism, such as the Convention for the Protection of
Cultural Property in the Event oArmed Conflict (1954). It should, of
course, not be forgotten that all States (supposedly) prohibit recourse to
terrorist acts by domestic legislation, in particular criminal law

To an extent therefore, Nigerian leaders should be ashamed that since
1983 or thereabout when Maitatsine struck and unleashed terror on a high
scale on innocent citizens, sectarian strife has grown unfettered. It is a shame
to recount the regularity of such strife, which usually starts on a flimsy and
silly excuse.After the 1987 incident that started in Kafanchan and spread to

against such asymmetric warfare?, Can the victims of terrorism attacks have the
legal rights to sue terrorists and terrorist organizations for compensation and/or
reparations in U.S Courts or in the courts of their own country? What are the rules
governing the enforcement of such judgments upon terrorists and terrorist
organizations and the consequences arising there from? What is the remedy under
International Law against a state using terrorism as an instrumematef Blicy

See Shambhu Chopra, Public International Law Bardorism: Emeging Issues and
Challenges, being a paper delivered at the Sixth International Conference on
International Law in the Contemporakforld , 1-4 February 2009, New Delhi
Conference Papers ganized by The Indian Society of International Ladee
Conference proceedings, at pp 163-166

33. Thus at various times countries like India, Israel, Belguim, France, Ger@assce,
Turkey, Italy and UK have been victims of terror attacks

34. Ibid

35. Convention (i) for theAmelioration of the Condition ofMounded and Sick in
Armed Forces in the Field Geneva ARgust 1949; Convention (ii) for the
Amelioration of the Condition o¥Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea, Geneva, A2gust 1949; Convention (ii) Relating to the
Treatment of Prisoners &Far, Geneva, 12August 1949; Convention (iv) Relating
to the Protection of Civilian Persons Time of War , Geneva, 12August 1949-
190.

36. Protocol Additional to the Geneva Conventions of ARgust 1949, and Relating
to the Protection o¥ictims of InternationaArmed Conflict (Protocol), 8 June 1977,
and ProtocoAdditional to the Geneva Conventions of A@gust 1949, and relating
to the Protection o¥ictims of Non- Internationahrmed Conflicts (Protocol ii), 8
June 1977 (160 and 153 States parties respectively as at 30 June 2002).
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Kaduna, Zaria, Funtua, Malumfashi and Katsina, many thought that enough
was enough.And for once, the government, then under Gen. lbrahim
Babangida, tried to cut its roots, perhaps as no other government since then
had respondedApart from setting up the Justice Donli Commission, it set up
the Karibi- Whyte Tribunal that tried suspects and sent quite a few to jail, as
the existing law permitted. It was generally believed that the action checked
religious fanaticism to some extent, so that throughout that regime period only
one other similar incident came to mindnd then, it was on a much lower
scale involving some skirmishes in Kano and Katsina. But again, people were
tried openly and sanctioned. It is most unfortunate that since Babangida, no
president has mustered the political will to seriously address religious
disturbances. Consequences and incidents of riots have grown in frequency
and intensity and rendered Nigeria a failing, if not a failed state.

THE WAY FORWARD

One of the steps to be taken by government towards attaining real
development and solving sectarian terrorism in Nigeria is to resuscitate the
education sectorEducation has grown very slowly in this countparticularly
in the North where it is customary to allow children migrate out of the homes
to be fully accountable to local Mallams. Obvioydlye education impacted in
that circumstance, though important for the soul in the world beyond, is
inadequate for the rigour of life within. In practical terms, if the nation's
educational structure had been functioning well, it is most unlikely that many
of our youths would have had cause, like Farouk, to travel out of the country
at their infantile age, to attain quality education, not to mention being so easily
indoctrinated.

Secondly there is need on the part of the federal government to review
the way and manner it has been handling religious crisis in the country
Incidentally the Nigerian Federal Government has often been criticized, and
many still criticize it for poor handling of such killings in the past , blaming
the trend to insincerityA particular example that has been cited for this
criticism was the twin turmoil that took place in both Jos and Kano in 2004.

Certain social, political and economic conditions feed fundamentalism and
intolerance. These conditions include povertytypified by widespread
deprivation and hungerdack of access to quality education, unemployment,
political manipulation of religion by the political elites and struggle over
resources. Indeed, conflicts over religious doctrine within a sect have hardly
and usually not been identified with violence. In the particular incident of the
Kala- Kato, though various reasons had been advanced as the cause of the
violence, the popular argument was that it was an implosion over leadership
tussle that cascaded into widespread violeMdi¢hin religious sects, therefore,
occurrence and/ or eruption of violence has usually had a strong link with
leadership tussles.

Since the 1980s, the condition of living of the average Nigerian has fallen
to miserable levels. Over 70 per cent of the population lives below poverty
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level. This has occurred amidst huge corruption and waste by the ruling
elite. The shared feelling of powerlessness has led to the explosion of religious
congregations, denominations and sects as people look to the supernatural for
succour Thus, frustration with the failures of service delivery and
powerlessness in the midst of the impunity of the elite has translated into
a volatile mix of fearuncertainty and confusion among a deprived population.
Nigeria has become a fertile ground for religious entrepreneurs, demagogues
and those claiming to exude misguided religious charisma.

What these mean, therefore, is that dealing with the religious conflicts
in the country is tied to making governance meaningful for the ordinary citizen.
The government must address the issues of poverty by increasing access to
the basic necessities of life; improving quality and access to education and
dealing with the problem of unemployment. These must be pursued side by
side with the initiatives of improving security , mounting public campaigns and
enlightenment on the need for tolerance and peaceful existence among the
population, irrespective of tribes and/or ethnic configurations and religions.

It is regretful enough to say that economic, electoral, political ,

educational, social, security structures are non- existent in the colintsy

only when these structures flourish the way they should that we can be
spared the headache of dealing with thieat$ of a failed systemAlso, if

the security structure had been effective, we would have been able to monitor
the activities of the different religious sects mushrooming in the country on a
daily basis and possibly find a lasting solution to the attendant loss of life and
property as a result of the religious crises experienced on a regular basis in
the country

The government of Nigeria must now take serious look into the report
that Al-Qaeda's agents now operate in Nigeridhree events make this to
be imperative. In the first place it can be recalled that in 2008 the then
Inspector General of Police, Mike Okiro raised the alarm over threatalby
Qaeda to launch a terrorist attack in NigeAdéthough Okiro refused to give
details then he said his alarm was based on intelligence reports. Sedondly
2009 a member of the Nigerian Islamist militant group Boko Haram admitted
being trained iMAfghanistan, given 500 dollars for the training and promised
$35000 if he returned for more training. Thirdly is the alarming and shocking
report that an Al- Qaeda group has feffed to train and arm Nigerian
muslim groups to fight perceived enemies in the coétry

37. Commenting on this report, Thisday editorial of Tuesday February 9, 2010 at p
19 said: the presetl- Qaeda offer of help in a statement by a group calkde
Qaeda in Islamic Maghreb (AQIM) saidWe are ready to train your people in
weapons and give you whatever support we can in men, arms, and munitions to
enable you to defend our people in Nigeria. Coming after the Christmas day Detroit
failed bomb attack by 23- year old Nigerialhdudmutallab which led to the US
classifying Nigeria as a terror prone state, the Kalo Kato religious skirmish in
Bauchi and the recent sectarian mayhem in Jos, the p/ds@ateda dfer to help
and equip Nigerians could not have come at a more embarrassing time for those
trying to salvage Nigeria's image as a peace- loving nation.
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This frightening situation has even been compounded as news came in
that the Ministry of external affairs was investigating the alleged involvement
of two Nigerians arrested in Malaysia for terrorist activifie®©bviously this
is another dismal international development that seeks to make the stigma of
terrorism stick to our nation's long and hard earned reputation as a peace
loving regional power inWest Africa amongst ECOWS states.There is
therefore an urgent need for effective communications and information
dissemination strategies to stem the current trend of our drift towards terrorism
both domestically and globallyThe ball is therefore in the court of the
Ministries of information and external affairs to act urgently to salvage
Nigeria's reputation in this regait.

Nigerian security and intelligence agencies must track down, arrest and
arraign before the court, those with proven links to al- Qaeda before they
unleash murder and mayhem which are the hallmarks of al- Qaeda. Religious
leaders in mosques and churches must warn the youths and their members
about dubious and suspicious offers of training for them from strangers or
even fellow Nigerians in foreign countrie§Ve implore the religious and
political leaders to preach and practice religious tolerance as Nigeria by its
constitution is a secular state. Nigerians must not to be carried away by
unfounded rumours to foment trouble or attack those they suspect as terrorist.
They should rather report such people to the police. More importantly
Nigerians must be alert and vigilant for collective security and safety from
terrorisnf®.

While we are not in support of Nigeria's classification, it is our view that
unless the Nigerian government braces itself up to the challenges of incessant
communal and religious clashes and conflicts particularly in the Northern part
of the countrythe country may soon become a recruitment ground for terrorist
organizationg!

38. The Ministry's spokesman said it would provide consular support for the two
Nigerians who were arrested with seven others for having links AlittQaeda.
According to Nigeria's High Commissioner to Malaygdmbassador Pet&negbe
the Ministry through its mission was in collaboration with the Malaysian Home
Office in unraveling the facts of the Nigerians' involvement. See Thisday editorial
of Tuesday February 9, 2010 at p 19

39. lbid.

40. lbid.

41. See the following reference material¥ar on Terror and Nigeria -US Relations,
Thisday The Sunday Newspapetanuary 10, 2010, at pp 20- See furthk@ngsley
Omose, UmaAbdul -Mutallab: Case of Failed Parenting, Businessidgdnesday
06, 2010, at p 13, Niyi Osundare, Life in therror League,Thursday February
11, 2010 at p 14, Emma Maduabuchi & Nkasiobi Oluikpe, Aosther Fire on the
Plateau, Sunday Independent January 24, 2010 at p 17, Funmi Falobi, Jos Crises
in History, Sunday independent January 24, 2010 at p 16, Dafwadgokun, The
Chilling Advertisement forAl- Qaeda, The Guardian, Sundayanuary 24, 2010 at
p 23, Sunday Dare, Jos: From Idyllic City to Killing Field$isday , Saturday
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Mutallab Senior (the father of the would be suicide bomber) has been
commended for warning relevant security agencies about the waywardness of
his son. Only a good person with character will do what he did and in today's
world of degraded social values, these are very. fBut that does not
subtract from the fact that DMutallab is the father of Nigeria's pioneer
international terrorist. Farouk has blighted his family's name faréneifather's
laudable efforts notwithstanding. The fact that must however be admitted here
is that the whole issue revealed a failure of parenting which failure has
become the norm in Nigerfa.

°

January 23, 2010 at p 6¥jncent Obia ,Abdulmutallab:Accused with Nigeria ,
Thisday The Sunday Newspapefanuary 10, 2010, at p 75, Kunle Sanyadlbat
Next After Mutallab? ,The Guardian, Sundayanuary 10, 2010 at p 6Bpdd Moss,
How Nigeria's PowerVoid EndangersThe Nigeria- U.S Relations , Daily
Independent, Mondayanuary 1, 2010 at p 32, Emma Maduabuchi, Is Nigeria a
Terrorist Nation? Sunday Independent January 10, 2010 at p 15, ADhida, An
Unlikely Terror Axis , Thisday Thursday January 7, 2010 at p 64, Jo&diorho,
Mutallab: Fallouts of a FailederroristAttempt, The Guardian , Sundayanuary 24,
2010 at p 12The Ofer from Al-Qaeda ,Thisday ,Thursday Vol. 15, No. 5406, at
p 16

42. Many rich parents in Nigeria put away their minor children in boarding house or
abroad , where they become available to human predators and perverts looking for
impressionable and undefended sprouting to prey on. Many fathers are too busy
to know where their children attend school or how they fare. It may be difficult
for the family of Dr Mutallab to accept failure of proper parenting on their part,
having provided Farouk with the best of education that money can give for the
young man. But inadequate parenting cannot be ruled out, because provision of
money and sending children abroad to study without proper guardianship and/ or
guidance cannot possibly replace good and adequate parenting. Children and
young persons require regular monitoring in order to remain on course at all times.
This is more so for children from privileged homes, where there is a disconnect
between them and the ordinary citizens. They should be monitored to see the world
beyond the small, controlled and opulent lives that the economic and financial
situations of their parents provide. Besides, the expanded worldview expressed in
these foreign countries that parents send their children to and their corrupt cultural
experience which are far alien to those of Nigeria, often leave negative influences
on these children. The lesson of the Mutallab's case is for parents, especially
affluent parents who send their children abroad, to pay more attention to the
growth of their children. There is no alternative to good parenting. These children
need the love, attention and understanding of their parents to develop the right
mental and/ or cognitive attributes. See Ochereome Nnanna, MutallaBnStirer
View Vanguard , MondayJanuary 18, 2010 at p 19
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ABSTRACT

The main idea of the study is to elucidate on the two main
legal systems that is adversarial and inquisitorial, and
their aims. The prsent study stas by defining the
adversarial system of law and then it gives a brief genesis
of how the concept began. It thenopeeds to give some
of the major flaws and gains dm this type of justice
system, by citing a few Indian Sepre Cour decisions.
This is followed by defining the inquisitorial legal system,
tracing its evolution, featurs, drawbacks and
achievements. The study thenoqeeds to distinguish both
the systems, as well as a few obstacles in the
administration of justice. The @sent study ends by giving
a few suggestions that can be incorporated in the Indian
legal system.

Keywords: adversarial, inquisitorial, truth, evidence, judge,
investigate

1.0 INTRODUCTION

The primary goal of the law of criminal procedure is achieving a system
that respects the rights of the individual whilst maintaining society's legitimate
interest in preserving the peaceful cooperation and co-existence of its citizens
and punishing the guilty whilst protecting the innocent. This is true in both
civil law as well as common law jurisdictions. Therefore, there should be a
balance between the rights of the individual and the right of the State to
prosecute those who breach the .law criminal justice system reflects the
society it seeks to protect. It is designed to deal with what are perceived to
be "social" evils and as such it is not possible to have universal laws covering
all societies. The State discharges the obligation to protect life, liberty and

*  Ph.D Research Scholafiliated to Department of LawUniversity of Pune, Pune

1. Martin Blackmore, Deputy Director of Public Prosecutions (NSW), Does the
Common law system of criminal justice protect or infringe upon the rights of the
defendant? http:// wwwodpp.nswgov.au/speeches/Final% 20paper%
20Capetown.htm, accessed on 26th .N2@10
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property of the citizens by taking suitable preventive and punitive measures
which also serve the object of preventing private retribution so essential for
maintenance of peace and law and order in the sdciety

There two major criminal procedures are adversarial and inquisitorial
systems. The adversarial system is associated with common law tradition while
the inquisitorial system deals with civil law traditidn.

1.1 THE ADVERSARIAL SYSTEM

The adversarial system (or adversary system) is the system of law
generally adopted in common law countries including India. It is a procedural
system involving active and unhindered parties (defendant and prosecution)
contesting with each other to put forth a case before an independent decision
maker (Judgeljury).In the adversarial dispute resolution system, truth emerges
from the respective versions of the facts presented by the prosecution and the
defence before a neutral judge/jutyaving power to impose penalties.

In adversarial systems a judge(s) control(s) the courtroom and decides
various issues of substantive and procedural lawludge is supposed to be
a neutral and passive fact findelispassionately examining evidence presented
by parties, with the objective being, wheth#tte prosecution has been able to
prove the case beyond reasonable doubt. He remains uninvolved in the
presentation of arguments so as to avoid reaching a premature or biased
decision? In this system an accused is presumed innocent until prosecution
proves guilt of the accused beyond reasonable doubt by producing evidence
showing him guilty of the offence charged. Before reaching a conclusion about
the guilt of the accused, the Court has to appreciate, analyse and assess the
evidence placed before it by the yardstick of probabilities, its intrinsic value
and the animus of witnesses. It must be noted that ultimately and finally the
decision in every case depends upon the facts of each case. ,Fifirthar
views are possible on the evidence produced in the case, the view favourable
to the accused is to be acceptetihe state law enforcement agencies e.qg.
(police) do investigative work for the state.

The adversarial system prevailing in India allows a counsel to put forward
construction of the enactment in question relying on several alternative
arguments and the Court may ultimately base its judgment on unglossed literal
meaning. Though the trials in India are adversarial, the power vesting in the
Court to ask any question to a witness at any time in the interest of justice

2. Malimath committee reportwwwmha.nic.in/pdfs/criminal_justice_system.pdf,
accessed on 10th December 2010

3. www.majon.com, accessed on 25 November 2010
4. GarnerA. B., Blacks law dictionay, 8th edn.,Thomson west, USA, p58

5. http://lawjrank.og/pages/4120/Adversary-System.html, accessed on 10 November
2010

6. Chikkarangaiah v Sate of Karnataka,2009 CRI. L. J. 4667
7. Swedish MatchAB v Securities and exchange Bdaindia, AIR 2004 SC 4219
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gives the trial a little touch of its being inquisitoridlo be an déctive
instrument of dispensing justice, the presiding judge must cease to be a
spectator and a mere recording machine. He must become a participating in
the trial by evincing intelligent active interest...An alert Judge actively
participating in Court proceedings with a firm grip enables the trial Judge to
hold the proceedings so as to achieve the dual objective-search for truth and
delivering justicé The adversary process is governed by strict rules of
evidence and procedure that allow both sides equal opportunity to argue their
cases. No party should ordinarily be denied the opportunity of participating in
the process of justice dispensation. Unless compelled by express and specific
language of the statuteThese rules also help to ensure that the decision is
based solely on the evidence presented. No person may be convicted of a
criminal offense unless there is some proof of each element of the crime
independent of any admission made outside of the trial.

1.1.1 HISTORY OF THE ADVERSARIAL PROCESS

The adversarial process can be traced to the medieval mode of trial by
combat, in which litigants, notably women, were allowed a champion to
represent themTrial by combat pitted two armed contestants with conflicting
claims against one anotheavith a neutral party serving as referédde winner
had his claim validated and was exonerated, of a criminal offénse.

1.1.2 DISADVANTAGES ADVERSARIAL SYSTEM

The adversarial system has certain drawbacks for example there is no
judicial management in the pre-trial phase often leading to long delays
between the alleged offence and the trial of the case, the delays, combined
with insistence on oral evidence by first hand witnesses, the exclusionary rules
of evidence result in selective presentation of evidence by witnesses whose
recall long after the events is often adversely affected. Due to the above
mentioned factors truth is not necessarily identified. Because of the sometimes
conflicting roles, Judges tend to prejudge a case in an effort to organize and
dispose it off? The trial is highly confrontational.

The adversarial system is often criticised because it is not sufficiently
concerned with finding the truth, as parties, rather than state agencies, control
and circumscribe the forensic process, and judges do not participate actively
in the search for truth. The result is in injustice, as prosecuting authorities

8. Makan Lal Bangal vManas BhuniaAIR 2001 SC 490

9. Muhammed Basheer @ate of Kerala2009 CRI. L. J. 246Kailash v Nankhu and
ors. (2005) 4 SCC 480

10. http://wps.pearsoncustom.com/wps/media/objects/2426/2484551/CJ140_Ch02.pdf,
accessed on 2nd December 2010

11. laws delay is not unknown in adversarial litigatiodsC Mehta v Union of India
AIR 2001 SC 1544

12. Supra 5
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pursue convictions disregarding the truth. There is no neutral forensic process,
as in inquisitorial systems. There is also inequality of means, favouring the
prosecution in most cases especially where the accused is not in a position to
commit sufficient resources to the search for evidence, and the system is open
to manipulation by smart, wealthy and determined criminals. There is also
manipulation of the forensic process by police in common law systems and the
system is accused of being potentially skewed in favour of the accused and
the traditional viewthat rather ten guilty persons escape punishment than one
innocent party being convicted, resulting in many guilty persons being
acquitted-?

There is no obligation on the part of the accused, either to prove
innocence, or to collaborate. Because of the absolute right to silence, and the
presumption of innocence, the accused can simply rest his case and let the
prosecution prove 'beyond reasonable doubt' his guilt. While vigorous cross-
examination allows the accused to undermine the prosecution case, even
without adducing his own evidence and it has the unfortunate effect of
painting a witness negatively It is in this sense an essentially negative tool,
apparently rendered more effective by the structural characteristics of the
system, which encourage delay between facts and trial, than by any inherent
usefulness in finding the truth.

There is inadequacy of compensation available to victims of crime, and
a sense of powerlessness and a lack of respect and comprehension in the
criminal court as well as a perception by victims that nothing is done to deter
re-offending and endemic crime in certain areas. The full-blown trial is seen
as cost-intensive and rules of procedure and evidence are heavily weighted in
favour of the accused.

Perhaps the biggest drawback is mounting arrears and the delay in
disposal of cases, the disadvantage to the poorer and weaker section of society
due to the adversarial proceddte.

1.1.3 ADVANTAGES ADVERSARIAL SYSTEM

The advantages of the adversarial system include; the practitioner's first
duty is to the court and to the justice system, rather than to the cliet.
a responsible officer of the court, the counsel has an overall obligation of

13. http://wwwlrc.justice.wa.goxau/2publications/eports/P92-CJS/consults/1-
3crimadvers.pdfaccessed on 2nd December 2010

14. A judge presiding any trial, needs to be effectively control examination, cross
examination and re-examination of the witnesses so as to exclude questions being
put to witnesses as the law does not permit and to relieve the witnesses from the
need of answering such questions which they are not bound to arBweer
examination of the witnesses should not be protracted and the witness should not
feel harassed. The cross examiner must not be allowed to bully or take unfair
advantage of the witnesslakhan Lal Bangal .vManas BhuniaAIR 2001 SC 490

15. Advocate General, Kerala K. Ramkumarl986 CRI.L.J. 60
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assisting the Courts in a just and proper manner in the just and proper

administration of justice. Zeal and enthusiasm are the traits of success in the

profession but overzealousness and misguided enthusiasm have no place in the
personality of a professiondl.

There is an intimate relationship between bench and bar in the
professional sense. The courts also have an independent law-making power
through the mechanism of precedent. In this function too the court is assisted
by the independent harThe accused can present own evidence to counter
the prosecution claim&dvocates play a big role in trials as they have a right
of audience in the courts. There is presumption of innocence until proved
guilty beyond reasonable doubt, and the accused can always appeal to a
higher court if not satisfied with the decision rendered. The indigent accused
have a right to legal aid and also there is scope for plea bargaining.

1.2 INQUISITORIAL SYSTEM

The inquisitorial system of law is the system of law that is usually found
in Europe among civil law systems (i.e. those deriving from the Roman or
Napoleonic Codes). It is a system of proof taking used in civi] l@kereby
the judge conducts the trial, determines what questions to ask, and defines the
scope and extent of the inquify In the inquisitorial system, a judge
investigates the facts, interviews witnesses, and renders a decision while
simultaneously representing the interests of the state in a trial. Judges assume
multiple roles in a trial, such as fact findevidence gatheremterrogatoyr and
decision makerthe Judge is not a passive recipient of information, but, the
Judge is primarily responsible for supervising the gathering of the evidence
necessary to resolve the case.

1.2.1 HISTORY OF THE INQUISIT ORIAL SYSTEM

The inquisitorial system was first developed by the Catholic Church during
the medieval period. The Ecclesiastical Courts in thirteenth-century England
adopted the method of adjudication by requiring withesses and defendants to
take an inquisitorial oath administered by the judge, who then questioned the
witnesses. Beginning in 198, an Ecclesiastical Court could summon and
interrogate witnesses of its own initiative, and if the (possibly secret) testimony
of those witnesses accused a person of a crime, that person could then be
summoned and tried.In the inquisitorial oath, the witness swore to truthfully
answer all questions asked. The inquisitorial system is now more widely used
than the adversarial system.

16. D.P. Chadha v Triyugi Narain Mishrg AIR 2001 SC 457
17. GarnerA. B., Blacks law dictionary8th edn.,Thomson west, USA, p.809

18. <a href="http://law.jrank.org/pages/7663/Inquisitorial-System.html">Inquisitorial
System</a> accessed on 1st December 2010
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1.2.2 BASIC FEATURES OF THE INQUISIT ORIAL SYSTEM

Some authors state/contend that the inquisitorial system applies to
questions of criminal procedure as opposed to questions of substantial law;
that is, it determines how criminal enquiries and trials are conducted, not the
kind of crimes for which one can be prosecuted, nor the sentences that they
carry*®

In the inquisitorial system, the power to investigate offenses rests
primarily with judicial police officers. They investigate and draw the documents
on the basis of their investigation. The Judicial police officer has to notify in
writing of every offense which he has taken notice of and submit the dossier
prepared after investigation, to the concerned proseclftathe prosecutor
finds that no case is made out, he can close the case. If, however he feels
that further investigation is called fohe can instruct the judicial police to
undertake further investigation. The judicial police are required to gather
evidence for and against the accused in a neutral and objective manner as it
is their duty to assist the investigation and the prosecution in discovering truth.
Exclusionary rules of evidence hardly exist. Hearsay rules are unknown. If the
prosecutor feels that the case involves serious offenses or offenses of complex
nature or politically sensitive matters, he can move the judge of instructions to
take over the responsibility of supervising the investigation of such cases. The
Judge of instructions is empowered to issue warrants, direct search, arrest the
accused and examine witnesses. The accused has the right to be heard and
to engage a counsel in the investigation proceedings before the judge of
instructions and to make suggestions in regard to proper investigation of the
case. It is the duty of the judge of instructions to collect evidence for and
against the accused, prepare a dossier and then forward it TsidhedJudge.

The accused is presumed to be innocent and it is the responsibility of the
Judge to discover the truth. The statements of witnesses recorded during
investigation by the Judge of instructions are admissible and form the basis for
prosecution case during final trial. Before theal Judge the accused and the
victim are entitled to participate in the hearing. However the role of parties
is restricted to suggesting questions that may be put to witnesses. It is the
Judge who puts questions to witnesses and there is no cross-examination as
such. Evidence regarding character and antecedents of the accused such as
previous conduct or convictions are relevant for proving the guilt or innocence
of the accused. The standard of proof required is the inner satisfaction or
conviction of the Judge and not proof beyond reasonable &odle trial

judge will lagely base his or her decision upon the contents of the d&ssier

19. http://wwwnewworldencyclopedia.gfentry/Coutt, accessed on 27th November
2010

20. Supra note 2
21. The investigating magistrate, who, being a judicidicef, will supervise the police
and the prosecutor and ensure that an objective balance is struck in all

investigative measures, in particular ensuring that no excessive pressure is used to
obtain a confession.
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The goal of the investigating magistrate is not prosecuting, but, finding the
truth, and as such his duty is to look for both incriminating and exculpating
evidence.

The advantage of an investigating magistrate is that a judicial figure,
closely engaged with the investigation, will be able to exercise effective control
over the conduct of the investigation by the police. He will also be well
placed to judge the real necessity of measures that affect freedom, rights and
integrity of the accused. Hearings and submissions regarding sentence and
regarding guilt are not strictly separate as in adversarial law systems. There
are no rules excluding evidence of propensity (ie of previous criminal conduct
or convictions); all this information is seen as relevant to the trier of fact
forming its intime conviction (the relevant standard of proof in inquisitorial
jurisdictions) concerning the guilt or innocence of the accused.

1.2.3 DISTINCTION BETWEEN INQUISIT ORIAL AND
ADVERSARIAL

The goal of both the adversarial system and the inquisitorial system is to
find the truth. The most striking differences between the two systems can be
found in criminal trials. What distinguishes the two systems is the structure
and organisation of the forensic process or investigative method, than the
adversarial nature of proceedirfgdn most inquisitorial systems, a criminal
defendant does not have to answer questions about the crime itself but may
be required to answer all other questions at trial. Many of these other
questions concern defendant's history and would be considered irrelevant and
inadmissible in an adversarial systefncriminal defendant in an inquisitorial
system is first to testifyThe defendant is allowed to see the government's
case before testifying. In an adversarial system, the defendant is not required
to testify and is not entitled to a complete examination of the government's
case.A criminal defendant is not presumed guilty in an inquisitorial system.
Nevertheless, since a case would not be brought against a defendant unless
there is evidence indicating guilt, the system does not require presumption of
innocence that is fundamental to the adversarial syStehme adversarial
system safeguards the individual rights of the accused, whereas the inquisitorial
system places the rights of the accused secondary to the search for truth. The
decision in an inquisitorial criminal trial is made by the collective vote of a
certain number of professional judges and a small group of lay assessors.
two-thirds majority is usually required to convict a criminal defendant, whereas
a unanimous verdict is the norm in an adversarial system. In an inquisitorial
system, the ultimate responsibility for finding the truth lies with an official body
that acts with judicial authorityand gathers evidence both for and against the
accused.

Both adversarial and inquisitorial systems monopolise the determination of

22. Supra 13
23. Supra 18
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the existence of a criminal offence and sentencing, in the hands of the state
and have as their primary and most fundamental purpose prevention of private
justice by retribution.

The civil law system is said to be simplavithout the strict rules of
evidence unlike adversarial jurisdictions, where the strict rules concerning
hearsay evidence result in the loss of much valuable evidence gathered in a
form that is not admissible during the early stages of a criminal investigation
and prosecutioff. Jury trials are the exception rather than the rule in civil law
jurisdictions. Guilty pleas do not figure in inquisitorial systems because the
accused is not a fully-fledged party to the proceedings, and because it is
ultimately always the responsibility of the trial judge to ascertain the truth. The
judge need not necessarily accept a confession of guilt in the form of a plea.

In adversarial systems much of the law is still found in binding judgments
(precedent), even where there is statute, ldn@ emphasis in teaching is still
on the cases, and their facts, rather than on a systematic and theoretical
analysis of legislation or 'codes'. The apparent uncertainty of certain areas of
law, flowing from the sheer multiplicity of judicial opinions, exacerbates this
tendency as well as giving rise to a more inventive or speculative attitude to
litigation, it engenders uncertaintwhich inflates the expectation of winning a
case, i.e if law is uncertain, a good lawyer may be able to get you a win.
Law education in civil law systems has its prime emphasis on the systemic
study of legislation and codes, i.e a theoretical and analytical examination of
the logical organisation and interconnectedness of various provisions, codes and
statutes. Cases are not so central to stawyrely filling up gaps or resolving
points of uncertainty Legal education in many civil law jurisdictions is
presented as part of a wider system of social organisation, rather than a
series of disputes.

The emphasis of the common law courts is more on law than on facts;
facts are left entirely to the parties to present them as they see fit. Judges
are not involved in party prosecution or presentatibhus, in theory the
courts in common law jurisdictions have inherent powers of adjudication with
a law making ability They have no investigative but only a passive fact
determining role (where the parties' versions of the facts do not correspond).
In civilian jurisdictions, at least in theqrgourts, deriving their powers from the
constitution, and made up of officers of the state, play a more direct role in
formulating the factual basis of a dispute because of their investigative powers.
They apply only the laws of parliament and have no overt law-making power

The civilian system may be more expensive in terms of costs to the
state, but may cost less to the litigant. The adversarial system, not requiring

24. Supra 13
25. Van Caenegemyilliam (2003) "Adversarial Systems ardiversarial Mindsets: Do
We Need Either?,” Bond Law Reviewol. 15: Iss. 2Article 9.

Available at: http://epublications.bond.edu.au/blr/voll5/iss2/fst accessed on
5th December 2010
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as much state input, should be cheaper for the state, and consequently more
expensive and time consuming for the parties. The advocate's role in the civil

law systems is more passive: to submit written submissions and supervise the
case. The adversarial system with the continuous trial as its great ideal is

undoubtedly more confrontational and more d&tal.

1.2.4 DISADVANTAGES INQUISITORIAL SYSTEM

The Inquisitorial system suffers some setbacks such as the courts are far
less sensitive to individual rights than adversarial courts, and inquisitorial judges
who are government bureaucrats (rather than part of an independent judicial
branch), might identify more with the government than with the parties. The
system provides little, if anycheck on government excess and that invites
corruption, briberyand abuse of powerThe role that thdrial Judge actually
plays in practice in any given case is quite limited. Judges in civil law
jurisdiction rarely conduct a vigorous examination of the evidence at the trial;
they rely on the contents of the dossier without much question, simply
checking that there are no formal irregularities. The prosecutor naturally and
instinctively assumes a partisan position, in spite of normative statements to
the contraryVery long delays betweenfefise and trial, powerlessness of the
accused in the forensic process and at the trial, a lack of emphasis on the
innocence of an accused until proven guilthe use of disposition and
character evidence may affect the ability of the system as a whole to find
'the truth'. There is also excess pressure on the accused that goes with
evidence gathering, and the lack of genuine opportunity to question such
evidence vigorously

Further in reality the civilian system struggles from a lack of resources
to fully investigate the truth and the prosecutor is naturally inclined, to take a
partisan position against an accused, of whose guilt he may have become
convinced, and is often in the power of the police, rather than effectively
supervising police conduct of the investigation; and the investigating magistrate,
because of lack of resources, is only involved with a minimum of cases.
There is a great gap between legalistic prescripts and reality in many civilian
systems, which may be the inevitable effect of codification and its attempts to
formalise and circumscribe discretionary decision making in an unrealistic
manner’

Many methods used to obtain evidence in inquisitorial jurisdictions have
come under severe criticism, for their deleterious effect on the right of silence
and the presumption of innocence of the accugedsuspect is put under
excessive pressure after an offense is committed and that confessions are
sought in an atmosphere where an accused is powerless. Delay has been a
major concern in civil law; excessive terms spent on remand (‘preventative
detention’). Delays between the commission of an offense and trial are due to
the complexity of the system at the pre-trial stage, where there is too much

26. Ibid
27. Supra 13
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formality and duplication of tasks. On the other hand, delays are also due to
the inability of courts to deal with the workload, and the unavoidable
prioritization that flows from it. The problem of delay is universal, in that it
always affects the quality of justice and results in great personal and financial
costs. In this system jury trials are extremely rare, and attorneys play a more
passive rolé®

1.2.5 ADVANTAGES INQUISITORIAL SYSTEM

Some of the benefits for the inquisitorial system are; victims in civil law
jurisdictions can appear as civil claimants (for damages) in criminal cases
(party civil) and their claim for compensation can be heard at the same time
as the criminal case.Witnesses, including victims, are not subjected to the
rigours of cross-examination, their written depositions as they appear in the
dossier amounting to the full extent of their involvement in the process in most
cases. The state, through the courts, takes greater control of adjudication of
private disputes, both from the legal and from the fact-finding or investigative
perspective and trials are on the whole less expensive, being less time
consuming and involve fewer personnel.

1.3 OBSTACLES IN ADMINISTRA TION OF JUSTICE

Difficulties faced by both inquisitorial and adversarial systems of criminal
proceedings are similarBoth clearly face increased case loads due to
criminalisation of conduct and greater incidences of urban and white-collar
crime. Due to decreasing resources available for courts, prosecuting and
forensic authorities in general and because of fiscal, budgetary and political
constraints two common concerns result: 1) an increased tendency to exercise
executive discretion not to prosecute on the part of police and prosecutors;
and 2) considerable delays in adjudication of criminal cases, resulting in
unfairness and injury to accused persons, as well as to 6Gthers.

1.4 Conclusion

The two major criminal procedures are the adversarial and the inquisitorial
systems. The adversarial system founded on common law tradition while the
inquisitorial system is based on civil law tradition.

The adversarial legal system is a dispute resolution system where claims
of parties are presented by lawyers or prosecutors, to an impartial Judge or
Jury, who has/have power to impose penalti€se state law enforcement
agencies i.e police or specialised investigative departments e.g. CID, FBI, CBI
etc do investigative work for the state. Court procedures are governed by
strict rules of criminal procedure and evidence. Evidence gathered must
conform to the rules specified otherwise it is inadmissible as evidence in a
court of law The accused is presumed innocent until proven guilty beyond

28. Ibid
29. Ibid
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reasonable doubt.

The inquisitorial system when juxtaposed with the adversarial system, the
Judge plays a more active role i.e the Judge has investigative police who
work/investigate cases and gather evidence under his supervision. The evidence
gathered is put in a dossiavhich helps the judge in reaching a final decision.
The Judge is not passive but plays an active role by questioning the suspect,
witnesses etc. the Judge collects evidence for and against the accused.

Both systems search for the truth in different ways, the adversarial by
allowing both parties to a dispute to present their evidence to a neutral third
party (Judge) who decides the case as per the evidence produced. While in
inquisitorial systems the Judge searches for the truth by using investigative
police who collect evidence for and against the accused. If there is a case
against the accused the Judge orders a trial if not accused is let free.

Both systems suffer from common maladies such as insufficient funds
for proper investigations, lack or enough manpowesrruption from the
wealthy delays, the rise of criminality within the general population etc.

All in all both systems have managed fairly well in prosecuting offenders
despite the above mentioned constraints.

1.5 Suggestions

In India there needs to be introduced a system where an accused can
choose whether to go for an inquisitorial or adversarial trial, as there are
exceptions to adversarial proceedings. For example, proceedings under the
ceiling Act, are not adversarial as are proceedings in*suite disputes of
village community particularly relating to access to land having water source
and its ownership, are dealt with and handled on the basis of customs of the
village communities and through a very informal proceduréhere is also
scope for Ombudsman who is a non adversarial adjudicator of diSpdtes.
Indian Supreme Court has said that public interest litigation, should not be
converted into an adversarial litigati$h.

Therefore, from the above few exceptions it would be advantageous if
the courts would incorporate some aspects of inquisitorial proceedings or let

an accused have an option to be tried with either system.
°

30. Escots Farms Ltd. VCommy Kumanon Division, NaintahIR 2004 S.C. 2186

31. TekahaAO v Sakumesn AO, AIR 2004 SC 3674

32. Durga Hotel Complex, M/s.vReseve Bank of IndiaAIR 2007 SC 1467 An
Ombudsman is an official appointed to receive, investigate, and report on private
citizens complaints about the government. He serves as an alternative to the
adversary system for resolving disputes, especially between citizens and
government agencies. He is an independent and non-partisan officer who deals
with specific complaints from the public against the administrative injustice and
maladministration.

33. M.C. Mehta v Union of Indig AIR 2008 SC 180
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SOVEREIGNTY AND EXTERNA INTERVENTIONS:
FOCUS ON CRISIS IN COTE D'IVOIRE

Idowu Amos Adeoye

ABSTRACT

The aticle examined the concepts of sosignty and
external inteventions against the baclgmd of the crisis

in Cote d'lvoie. This was with a view to appraising the
nature, extent and possible implications of external
interventions aleady made or being contemplated by some
notable international communities. The crisis was
wholistically considegd in its historico-legal, political,
socio-economic and international perspectives.

Reliance was placed on primarand secondar souces of
information based on elevant theogtical and practical
models popounded by scholars in other intésciplinary
subjects. All data obtained wer subjected to content and
contextual analyses.

The study found that though, Cote d'lveiris an
independent nation having the right to ecise her
soveeignty in the management of her domestic affairs;
such right should be exersed subject to other
international legal instruments to which the country was
signator. Also, one serious dimension to the crisis could
be noticed in the complacency which had trailed the
attitude of Lauent Gbagbo and his suppers to the
decisions of some international gamnizations and t8tes to
ease them out of power by der

It was concluded that an enduringesolution of the crisis
should be pursued tbugh potracted dialogue and
negotiations founded on workable principles of justice
between Lawnt Gbagbo andAlassane Ouattara rather

*  Ph.D,Senior Lecture, addting Head, Department of Public Lakaculty of LawObafemi
Awolowo University lle-Ife, Osun &te, Nigeria. +2340833830906 -adeido@oauife.edu.ng

*  Senior Lecture, and\cting Head, Department of Public Lawaculty of Law
Obafemi Awolowo University lle-Ife, Osun $te, Nigeria. +2340833830906 -
adeido@oauife.edu.ng.



40 THE BANARAS LAW JOURNAL [Vol. 40]

than the use of foe however 'legitimate'.

Key Words: Soveeignty External Intewentions, Crisis,
Cote D'voie.

INTRODUCTION

There are two groups of writers who view the State in two opposing
dimensions. The first group considers the State as an institution employed by
political opportunists to intimidate, oppress and exploit the majority of the
populationt The second group of writers appears to adopt a positive approach
by defining the &te as an institution of governance recognized by, taw
possess certain qualities needed to reconcile conflicting interests and provide
the forum for finding solutions to pertinent problems of the sodidtyLaw,

a Sate is a community of persons living within certain limits of territanyder

a permanent organization like a government which is established among the
people to secure certain objects within a system of order through which, their
activities can be carried dnThe words 'nation' and 'country' are often used
interchangeably with State in modern political parlance.

Over the ages, issues of common interests like secyeigce, defence,
commerce, trade, transport, politics, mines, powteechnology etc; had
compelled States to come together under different regional, international and
world bodies despite various challenges posed by distance, language and
culture. Such bodies like the United Nations Organization (UNO), European
Union (EU), African Union (AU), Economic Communities odfVest African
States (ECOWS) etc; have established legal instrumémtkich bind member
States in their relationship with others. Giving the present terrain of
globalization in terms of computer technolpgyodern transportation, trade,
politics, diplomatic relations, economic recession and global insecurity climaxed
by terrorism and wars; no independent nation or State can survive as an island
unto herself. The foregoing considerations are fundamental to the issues of
sovereignty and external interventions even as states conduct their separate
and collective affairs.

Cote d'lvoire, as an independent sovereign State, had been a member of

some important international bodies like the United Nations Organization,
African Union and Economic Communities ®flest African Sates> As the

1. D. Samuel, 'The Process, Prospects and Constraints of Democratizatifsican
African Affairs, Vol. 91 (1992) 735; See also, J.Bayart,The Sate inAfrica: The
Politics of the Belly (New York: Longmans, 1993) 29 - 31.

2. C. Patrick, Power idfrica, (New York: S. Martin's Prress, 1992) 62 - 63; Byden,
'Rethinking the &idy of African Politics', in D. Olowu, et al, Governance and
Democratization inVestAfrica (Dakar: CODESRIAPublications) 9.

3. J. L. Brierly The Law of Nations (London: Oxford University Press, 195b) 1

4. Examples areThe United Nations Chartet945;The European Union Chartet949,
Charter of theAfrican Union, 1963; ECOWS Charter; 1975 etc.

5. Africa Today (London:Africa Books Limited, 1996) 617.
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leading Producer of Cocban Africa, Cote d'lvoire remains an international
trade partner to many countries therelpjaying a prominent role in the
development of global economy Over the years, this enviable economic
position of the nation had attracted many nationals of various callings and
vocations. For instance, it has been published in some media newspapers that
a huge number of Nigerian citizens are resident in that cologe d'Ivoire

is bounded in the South by tid¢lantic Ocean but shares common international
boundaries with Liberia, Guinea, Mali, Burkina Faso and Gharte country

also habours embassies of other nations. It is also important to recall that the
country is one of the nations Africa which had witnessed a devastating civil
war between 2002 and 2003, while the UNO and E@SWhtervened by
contributing their armed forcés.

The crisis and political stalemate in Cote d'lvoire arose from the contest
between incumbent President, Laurent Gbagbo and his oppédasgane
Quattara, over the presidential election of NovemB&; 2010. Even though
Alassane Quattara was recognized by the country's Electorate Commission
and some International Communities as the winner of the election, Laurent
Gbagbo has refused to relinquish power because he and his supporters have
claimed that the election was riggéd.

Giving this precarious political situation in Cote d'lvoire and the likelihood
of another civil war world powers and other international bodies have been
sending appeals to Laurent Gbagbo to handover powAtagsane Quattara
otherwise, they might be forced out by 'legitimate fofc@hus far Laurent
Gbagbo and his allies have ignored appeals and threats from the concerned
international communities. In the present circumstance, certain fundamental
questions are raised in this article: What constitute the historical, legal, political,
socio-economic and international perspectives of the crigis7an independent
nation, can Cote d'lvoire exercise her sovereignty to deal exclusively with her
domestic crisis? What is the limit of the power exercisable in that respect?
Do other nations and international bodies have the right to intervene in the
internal crisis of Cote d'lvoire? If so, at what stage and to what extent?
Giving the nature of interventions already witnessed and those being
contemplated with regard to the use of 'legitimate force' against Laurent
Gbagbo; which of these interventions can be described as quantitative or
qualitative? In the case of EC@\W, can Cote d'lvoire still be dealt with
haven been suspended by the organization? Why have Gbagbo and his
supporters treated decisions to use force against them with levity? In the light

Id; p. 618.

The Moment, 'African Commentary’, 2 - 18 Janug?p11) 16.

Africa Today Op. Cit. p.617

BBC News -Africa - ECOWAS block threatens Ivory Coadittp://wwwbbc-co.uk/

news/world - Africa - 1207729site visited, 1/12/11).

10. http://news.the age.com.au/breaking news world/gbagbo warns ivory coast-
intervention would povoke chaos -11- 01 - 201 (site visited 12/01/1).

11. BBC News -Africa, n.9 above. 1.
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of experience about similar crises African nations, can the use of force
however 'legitimate’ be considered a viable option to resolve the crisis in Cote
d'lvoire? If yes, what are the likely implications? If no, what should be the
appropriate strategy?

CONCEPTUALIZA TION
What is Sovereignty?

The concept of sovereignty is one of the most controversial ideas in
Political Science and International Lawlt is closely related to the @ifult
concepts of State and government. The word 'sovereignty' is derived from
the Latin term 'superanus' and from the French term 'souverainete,’ both
terms meaning supreme powérSovereignty is the ultimate overseer or
authority in decision-making process of the State and in the maintenance of
order® The theories of John LocKeon the Rule of Law towards the end
of the 17th century and those of Jean - Jacques Rotssmathe Rights of
Man in the 18th century posited that the State is based upon a compact of
its citizens. Through this arrangement, they entrust political powers to a
government as may be necessary for common protection. This phenomenon
led to the development of the doctrine of popular sovereignty which found
expression in the United States Declaration of Independence and Rights of
Man, 1776. The Declaration states in part that:

"...we hold these truths to be self evident that all men are

created equal and they are endowed with certain inalienable
rights among which are: life, liberty and pursuit of happiness.

To guarantee these rights, governments are instituted among
men deriving their just powers from the consent of the

governed...

Affirming the political concept of sovereignty in the same vein, the French
Constitution, 1791 States in part that:

"Sovereignty is one indivisible, unalienable and imprescriptible;
it belongs to the nation. No group can attribute sovereignty to
itself nor can an individual arrogate it to himself."

In political theory therefore, the idea of popular sovereignty exercised
primarily by the people became thus combined with the idea of national
sovereignty exercised not by an unorganized people in the State of nature, but
by a nation embodied in an organized State. Between 16th and 18th centuries,
the concept of sovereignty was seriously related to might or power rather than

12. The New Encyclopaedia Britannica (Chicago: Enclyclopaedia Britannica Inc, 1997)
56 - 57

13. lbid.

14. J. Locke'sTwo Treaties of Government (1960), cited in M. D. Freeman, Lloyd's
Introduction to Jurisprudence (London: Garden City Press) 158.

15. Ibid; p.160.
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law by philosophers like Bodih and Thomas Hobbés.In their views, the
sovereignAuthority made laws and could not be bound by them since he was
an Uncommanded Commandérleon Duguit’® Hugo Krabb& and Harold
Lask?* etc; began to ventilate the concept of sovereignty by identifying it with
law. According to them, sovereignty in each society does not reside in any
particular place or individuals but shifts constantly from one group to another
Thus, there can be Parliamentary SovereigBiecutive SovereigntyJudicial
Sovereignty; within a particular political framework climaxed by a workable
Constitution which is supposed to be ultimately supreme and sovereign as the
nation's fundamental law

Sovereignty therefore, refers to the powers exercised by an independent
State in relation to other countries and the supreme powers exercised by a
State over its own citizen@. In the context of International Lawan
independent State is a sovereign State which should be free from all external
control, enjoys full legal equality with other States; governs its own territory;
selects its own political, economic and social systems; and has the power to
enter into agreements with other nations to exchakmgbassadors and to
decide on war or peaé&This contention is further reinforced by the Charter
of the United Nations which affirms that the Organization is based on the
Principle of the Sovereign equality of member St&t&overeignty also entails
the power to make and enforce the law and to control the nation's treasuries,
finances and armed forces. It is ideal if the powers to exercise all the above
functions are complete rather than being partial or in a state of confusion,
instability, animation or uncertaintyAlthough a sovereign t8te theoretically
enjoys absolute freedom, its freedom is in fact, often abridged by the need to
coexist with other countries, and to obey treaties, conventions, declarations and
other laws which it has entered into with other nations or organizations. In
view of the sorry state of the socio-economic conditions of Cote d'lvoire, its
statehood weakness, immense contributions from foreign powers and allied
states to the conduct of the disputed run-off elections; can Gbagbo and
Quattara claim absolute sovereignty for their nation?

EXTERNAL INTERVENTIONS
The word intervention is coined from the Latin base, 'intervenire' meaning

16. J. Bodin, Sovereignty and International Law (London: Centenary Press, 1576)39.

17. T. Hobbes, Leviathan, 1651 in M. D. Freeman, Lloyd's Introduction to
Jurisprudence, Op. Cit., pp. 156 - 158.

18. J.Austin, The Province of Jurisprudence Determined, ed. H.L. Hart (1954) in M. D.
Freeman, lbid; pp.256 - 258.

19. L. Duguit, 'The Law and thet&e', Harvard Law Reviewol. 31 (1917) 1.

20. H. Krabbe, 'Sovereignty and the Law' in The New Encyclopaedia Britannica, Op.
Cit.; p. 57.

21. H. Lask; Sudies in Law and Politics (London: @G Press, 1932) 163 - 180.

22. AcademicAmerican Encyclopedia (Nework: Grolier Press, 1989)13.

23. J. Alan, Sovereign tatehood (London: OUPL986) 63.

24. Article 2 (1).
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to come between. In International Law and ethics, intervention is used to note
the assistance given by one or more governments to one belligerent against
another or the action taken by governments outside their own territory to bring
help to individuals or to aid one or more parties to internal dissension with
another ®ate? Historically, the Ambrosian Judgment of the duty of
intervention underwent considerable development in the 16th and early 17th
centurie€® The Dominican Franciso d¥itoria (1483 - 1546), apart from
reasserting the accepted teaching on the rightfulness of fighting in defence of
allies who were attacked, stressed that intervention within other countries was
justified and even a dutyhotably in two sets of circumstances. First, it could

be undertaken to save innocent people from massacre, human sacrifice,
cannibalism or other violations of natural moralifjhis could be done to
depose tyrannical rulers. The second set of circumstances relates to the right
of rebellion.According toVitoria, if the justice of a rebellion is doubtful, other
rulers do not have the right to intervene. On the other hand, if it is evident
that subjects are suffering injustice from their political rulers, it is lawful for
foreign rulers to make war on those rulérs.

In International Lawintervention is diplomatic or military interference by
one nation in the affairs of another without the nation's cori&elht.is
considered illegal under Customary International Las well as in many
treaties since States are expected to be absolutely sovereign in their territories.
In modern International Law howeyéntervention is regarded as an obligation
of charity that should naturally lead one society to lend others, protection
against unjust aggression; just as the duty of national benevolence makes us
go to the defence of another person unjustly attaéketherefore, in
international orderthe triumph of an oppression may bring with it, greater and
more imminent dangers for all the neighbouring peoples. Consequtgly
defence of a nation which is the victim of oppression is not only of
benevolence for the peoples whose territories adjoin it; it is also for them a
question of public safety and national interest. In most cases, intervening
countries usually rely on the fact that they are intervening to protect their own
nationals or to defend themselves against aggression by the other .country
Intervention is legal only when done for humanitarian reasons such as
prevention of genocide or under the 'collective intervention' terms of the United
Nations Charter to preserve international peace and setudtythrough the
involvement of other nations and regionafjamizations like théfrican Union,
European Union, Economic Communities Wfest African Sates as in the
present case of Cote d'lvoire.

25. New Catholic Encyclopedia, (London: Mc Graw-Hill Press, 1967) 593.

26. E. C. Sowell, Intervention in International Law @8hington: f&te Press, 1921)31.

27. Commentary on the Sumniheological ofThomasAquinas, Chapter 40.1.6; See
also, M. D. Freeman, Lloyd's Introduction to Jurisprudence, Op. Cit., pp. 151 - 156.

28. AcademicAmerican Encyclopedia, Op. Cit., p.230.

29. Taparelli d'Azeglia, Essay on Natural Law (Italifestminster 1921) 91.

30. Atrticle 42.
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TYPES OF EXTERNAL INTERVENTIONS

Contemporary International Law recognizes certain types of interventions
by foreign States and other organizations in the domestic affairs of other
nations. First, is Protective Intervention which aims at protecting nationals of
a State resident in a crisis-ridden nation provided that such intervention is not
open to abuse, particularly when it involves a subjective interpretation by a
State when its nationals are in dangéentilating her opinion on this issue,
Rebeccawallace noted that even if protective intervention is accepted, it must
be recognized as an exception rather than the norm, not least because it
involves violation of anothert&e's territorial integrity and sovereigrity

Intervention in Civil Wars is the second type of interventionThe
fundamental principle here is that civil wars are not prohibited by International
Law.** Going by the purposes and principles of the United Nations Charter
however the use of force is often prohibited in international relatid@n the
issue of participation by other States in the internal affairs of a nation, the
general rule is one of non-intervention. In fact, the Gené&sdembly
Declaration of the United Nations, 1970, affirms the principle of non-
intervention in the independence and sovereignty of another state. The danger
of intervention by a State in support of one party is that it will attract counter
- intervention by another State or other States in support of the other party
and consequentlyan internal matter can escalate into an international war

The third type of intervention is Classical Humanitarian Intervention which
involves intervention to protect another State's nationals or group of nationals
and possibly those of the territorial State. The intervening State is deemed
not to be protecting its own right alone. Humanitarian intervention is also
open to abuse because the intervening State may ostensibly intervene to
promote an altruistic interest but in reality may be pursuing some political
agenda. Protagonists of Classical Humanitarian Intervention hqwaygport
its use for the prevention of serious violations of basic human rights, normally
the right to life even if it infringes the sovereignty of a naffon.

Contemporary Humanitarian Intervention constitutes the fourth type of
External Intervention which relates to various activities of States permitted by
the Security Council of the United Nations Organization to intervene in the
internal crises of other nations. Instances of this intervention can be traced to
counties like Iragq, Uganda, Somalia, Rwandagoslavia, Sierra Leone, Liberia,
Haiti etc; where the use of force was employed to prevent genocide, violation
of human rights, and other forms of war crimes. It is salient to point out that
without a concrete resolution from the United Nations Organization or any
recognized regional body approving a humanitarian intervention, no such

31. R. M. Wailace, International Law (London: Sweet and Maxwell, 1997) 255.

32. 1d; p. 256.

33. Article 2 (4).

34. B. A. Garner Black's Law Dictionary(Mimesota:West Publishing Inc., 2004) 840.
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intervention is allowed in International L&t

The major types of external interventions enumerated above can also be
grouped into two, subject to certain strategies, methods, devices or
approaches adopted by the intervening State(s) or organizations. The first is
termed Quantitative Intervention which relates to such methods or devices
adopted by interventionists to tinker with the affairs of any State without
ensuring objective and analytical consideration of various issues involved in the
particular crisis. This kind of intervention is premised on mere speculations or
volume of information gathered from different sources relating to the
seriousness or adverse effects of the crisis in the State concerned. Information
on the prolongation of the crisis, huge losses to lives and properties and its
devastating effects on economy and socio-political affairs of neighbouring
States and the world at @&; may weigh heavily on the mind ofa& Actors
to compel them to take far-reaching decisions. Decisions taken through
guantitative intervention approach are not often deep, incisive, thorough,
scholarly and pragmatically analyzed. Issues connected with the subject matters
are rather scratched on the surface by mere consideration of sentiments and
emotions tending to favour the interest and position of a party to the crisis or
the intervening authorities. In the case of Cote d'lvoire, a rather quick or
sudden arrival at the use of 'legitimate force' by E@GGWANdAU to oust
Laurent Gbagbo and his allies if they refuse to surrender positional power to
Alassane Quattara despite much persuasions can be described as quantitative
intervention approach.

The second type is Qualitative Intervention which bothers on how good
an intervention is, rather than with how much of it there is. It relates to
making serious and objective analysis of issues involved in a matter by
subjecting them to the microscope of empirical philosophy in the context of
available precedents and notable experience before arriving at a decision.
Qualitative intervention entails a wholistic appraisal of all convoluted material
issues concerned with the subject of a dispute rather than on -the-spot
assessment or scratching issues on the surface in favour of political and socio-
economic considerations. It tends to undertake a deep examination of the
history, terrain and features of the matter; its current dimensidactefand
future consequence#n important characteristic of qualitative intervention is
the ability of the intervening parties to critically and objectively consider their
own positions as interventionists-whether or not, they are mprathically
diplomatically or legally justified in their actions. This approach should also
include a closer look at the foundation of the crisis, its antecedents, remote
and ultimate causes, dimension, effects and thereafter; working out favourable
and workable strategies based on universally accepted principles of justice,
equity and fairplay to provide acceptable solutions to such crisis. Giving the
decisions and hurried actions of some notable key-players in the international

35. M. Resisman, 'Sovereignty and Human Rights in Contemporary International Law
American Journal of International LaWol. 84 (1990) 66; See aldaticle 42 of the
United Nations Charter
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community likeAfrican Union, ECOVAS and some allied nations, coupled with
conflicting responses from Laurent Gbagbo #@ddssane Quattara; it may not
be credible to assert that members of the international community involved
have adopted a qualitative intervention approach thysirfer the crisis in
Cote d'lvoire?

CRISIS IN COTE D'IlV OIRE: PAST AND PRESENT

Under the leadership of Houphouet-Boignyory Coast (Now Cote
d'lvoire), enjoyed a stable Parliamentary Democracy between 1960 and 1993.
When Houphouet - Boigny died in 1993, he was succeeded by Henri Bedie
as the President. In 1999, Henri Bedie was overthrone by Robert Guei in a
military coup. Houphouet - Boigny was known to have gotten the national
charisma and wisdom to diffuse regional and religious rivalries notwithstanding
his overbearing long tenufgHis successors on the other hand, were identified
with politics of bitterness, cultural, tribal and social discriminatiokls.of a
sudden, Ivorian Politics become a tussle between Northern Muslims where
Alassane Quattara was born and Southern Christians - the home base of
Laurent Gbagbd’ Alassane Quattara was the Prime Minister under President
Houphouet - Boigny (1990 - 1993) and a flag-bearer of the Rally of the
Republicans while Bernard Henri Bedie was also a Prime Minister between
1993 and 1999 when his regime was terminated by a military coup. He is
the candidate for the Democratic Party of Cote d'lvoire. Laurent Gbagho on
the other hand, is the candidate of the ruling Ivorian Popular Brokhen
Alassane Quattara intended to run for the Presidency in 2000, he was
disqualified on the ground that his parents were not lvorians. The
disqualification assisted Gbagbo to become the only contestant against the
incumbent military leaderRobert Guei.There was a fierce contest over the
Presidential Election between Gbago and Robert Guei but popular protest
forced Robert Guei to cede power to Laurent Gbagbo. In 2002, the military
struck again but Laurent Gbagbo was lucky in suppressing the plot which
eventually plunged Cote d'lvoire into a civil war between 2002 and 2004.

In 2004 when the civil war ended, the lvorian Presidential Election which
was scheduled for 2005 was postponed six times covering a period of five
years. This was due to logistic reasons, post-war trauma, difficulties involved
in the electoral process, rehabilitation Avimed Forces and dilapidated public
utilities.”® After a long period of procrastinations, Laurent Gbagbo accepted to
hold the first round of elections on October 31, 2010, which led him to score
38.4% of the total votes while Quattara scored 32.07%. On the second round
of elections which held on November 28, 2010, Quattara was reported to

36. Sunday Punch (LagosYyol. 17 No. 21, December 26 (2010)wWwwpunchng.com
(site visited 27/12/10).

37. http://wwwbiyokulule.com/view-commésite visited 09 -01 - 10).

38. Sunday Punch; No. 36 above, 14.

39. Ibid.

40. http://alafricacom;cote d'lvoe A critical Look at the Crisis (site visitedl/L/11).
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have scored 54.1% compared to Gbagbo's score of 45.9% of the vot&s cast.

Gbagbo's thugs were reported to have disrupted the announcement of the
results by the Independent Electoral Commission of Cote d'lvoire so bad that

one of them tore the results sheets into shreds in the presence of international
press and Gbagbo's security agéhts.

In order to legitimize Gbagbo's position, the President of the Constitutional
Council announced on December 3, 2010, that over 1000 votes in the Northern
part of Cote d'lvoire belonging to Quattara were voided due to ffadidthe
National $adium inAbidjan, Gbagbo was sworn in for another term of five
years. Shortly after this exercis@élassane Quattara was also sworn in as the
President at the Golf hotel under the heavily guarded auspices of about 10,000
UN peace keeping force even though, Gbagbo and his supporters have been
alleged to have mounted a serious barricade around the*htttés sad to
not that funding of the unsuccessful Ivorian election was borne solely by the
international community to the tune of abodi5billion CFA fracs donated by
countries like France, Japan, USid theWorld Bank. The United Nations
Observers, théAfrican Union, the European Union and the Unitet@t&s of
America have testified to the fact that Laurent Gbagbo lost the Presidential
Election of 28th November2010 toAlassane Quattara.

ALLEGA TIONS AGAINST LAURENT GBAGBO

Some international observers and those who believe that they were quite
familiar with political crisis in Cote d'lvoire have levied certain allegations
against the incumbent Gbagbo. First, it was said that he has violated one of
the salient provisions of the Lome Declaration for an OAU Response to
Unconstitutional Changes of Government in the sense that he, as an
incumbent authorityrefused to relinquish power to the winning party after
free, fair and regular electioAsThe problem with this allegation is whether
or not Laurent Gbagbo and his supporters are convinced that the November
28, 2010 Presidential Election in Cote d'lvoire was free, fair and regular? If
that election was not credible, how can this allegation be sustained?

Second, Gbagbho was alleged to have contravened the provisions of the
African Charter on Democragc¥lections and Governance, 2007, which forbid
an incumbent authority to effect any amendment or revision of the Constitution
or legal instruments which constitute an infringement on the principles of
democratic change of governmeéhtlt was revealed that the Ivorian

41. Mhtml:file://G:VOA (site visited 12/01/11).

42. http://allafrica.com p.2 (site visited 11/1/11.

43. Sunday Punch (Lagos), No. 36 above.

44. National Mirror (Lagos), January 10, (201) 58ywnatinal mirorsonline.net(site
visited 11/01/11).

45. Sunday Punch (Lagos), No. 36 above.

46. Vanguard (Lagos), January 19, (217, wwwvanguadng.com(site visited 19/1/1).

47. Article 16 (iv) of the OAU Lome Declaration.

48. Article 23 (5) thereof.
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presidential election which was scheduled for 2005 was postponed six times
thereby affording Gbagbo undue opportunity to extend his tenure for over a
period of ten years. This allegation must be convincingly established further
because other compelling reasons such as logistic problems, funding,
rehabilitation of armed forces and basic infrastructure in Cote d'lvoire; were
given by Gbagbo and his supporters for the postponement of the election.

Third, it was also alleged that Laurent Gbagbo has been keeping a group
of hooligans and political thugs who have no respect for the rule qf law
human rights and democratic values. It was sadly reported that on the day the
results were to be announced, one of Gbagbo's political thugs grabbed the
results sheet and tore it into shred in the glare of the international comfunity

Forth, Laurent Gbagbo has also been accused of being vehemently
belligerent and with little or no consideration for the rule of law and decent
opinions from the international community not how could he and his allies
go to the extent of erecting defile around his opponent without respect for the
United Nations Peace Keeping Force already stationed to pratassane
Quattara?Also, in view of many pieces of advice and persuasions from
various organizations, Heads of States and Prominent individuals; how could he
and his supporters continue to be adamount, defiant and obsfinate?

The present state of affairs in Cote d'lvoire presents intermittent clashes
between supporters of Laurent Gbagbo @ddssane Quattara especially in
cities like Abidjan, Abobo, Yamoussoukro and thé/estern Regions, leaving
about 30,000 people as refugees fleeing to neighbouring countries like Liberia,
Guinea and Burkina FassbRight from the beginning of the political crisis in
November 2010, between 300 and 400 people have been reported to have
been killed®?? Laurent Gbagbo still retains control of the aymglice and civil
service.

REACTIONS FROM THE INTERNA TIONAL COMMUNITY

Reactions to the unfortunate political crisis in Cote d'lvoire have been
spontaneousThe Economic Community ofest Africana Sates andAfrican
Union immediately suspended illegal government of Cote d'lvoire from the two
blocks until Gbagbo cedes power #fassane Quattara as the nation's
President® The European Union threatened to place travel ban and freeze
assets of members of Gbagbo's government, E€®\Was decided to close
down the Central Bank ofVest Africa to starve Gbagbo of fund$,the

49, http://allafrica.com n.40 above, 2.

50. http:/mwwirance24.com/eu/200103 - gbagbo-defianttd01-201, (site visited 12/1/0).
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52. The Guardian (Lagos), February 23 (2p111, wwwngnguadiannews.com(site
visited 24/1/11).
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(site visited 9/2/11).
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United Sates ofAmerica has advised Gbagbo to step down while the UNO
has also vowed to deferdllassane Quattara at all costs. In fact, the UN
Secretary General, Ban Ki-Moon, has warned Gbagbo and his allies of severe
consequences if the UN Peace Keepihgops were attacked. Threats

from ECOWAS have been more direct concerning instructions to their military
Chieves of Defence Staff to strategise and get ready for the use of 'legitimate
force' in the event that Laurent Gbagbo refuses to cede powAlassane
Quattara® Early February 2011, Five African Presidents of Soutlfrica,
Tanzania, Mauritania, Burkina Fasso and Chad, were given the mandated by
the African Union to resolve the crisis in Cote d'lvoire and report back within

a period of one montH. Inspite of all these threats and pieces of advice,
Gbagbo and his allies have defied the international commutitys also
interesting to state that on Monddyebruary 14, 2, Laurent Gbagbo filed

a law suit against ECOME for recognizing his rivalAlassane Quattara as

the winner of the country's presidential election of November 28th, 2010. The
action, which was filed at the Economic Community VBést African Sates'

Court of JusticeAbuja, Nigeria; asked judges to void and annul decisions by
the regional block that recognized Quattara as the whner

CAN THE USE OF FORCE PROVIDE ENDURING SOLUTION?

Up till the first week of February2011l, when Heads oft&tes ofAfrican
Union decided to appoint Five promineffrican leaders to mediate between
the warring political parties in Cote d'lvoire; the overriding threat from the
ECOWAS in the particulgr had being the use of 'legitimate force' to oust
Gbagbo if he should refuse to cede power to Quattara. The term 'legitimate
force' as used by ECOA% and in the ordinary grammatical meaning, could
be deemed as a force recognized as just, fair and acceptable to all members
of the international community as the only device capable of resolving political
crisis in Cote d'lvoire. In the light of past and present circumstances, the
concern of this article is whether any force, howgvegitimate, can bring
about a lasting solution to the political logjam in that nation.

A candial issue relates to legitimate use of force in the process of
intervening in the crisis of Cote d'lvoire. The word legitimate has been defined
as meaning; complying with the lawomething lawful, valid and genuifte.

The question is whether the use of force by other nations in resolving Cote
d'lvoire's crisis can be considered legitimate in the present circumstance?
Article 2(1) of Chapter one of the Charter of the United Nations provides that
the Organization is based on the principle of the sovereign equality of all its
members. Cote d'lvoire, as a State Member of the United Nations Organization

55. Sunday Punch, n. 36, 14.

56. BBC News -Africa - ECOWAS bloc threatens Ivory Coast, n. 9, 1.
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(site visited 2/2/11).
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59. B. A. Garner Black's Law Dictionaryn. 34 above, 920.
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is entitled to her sovereignty equal in principle to other natiéntcle 2 (4)
of the same Charter also provides that:

"All Members shall efrain in their international elations
from the theat or use of fare against the teitorial
integrity or political independence of any state, or in any
other manner inconsistent with the purposes of the United
Nations".

In the same veinArticle 2 (7) of Chapter one of the same Charter
states that:

Nothing contained in the psent Chater shall authorize
the United Nations to inteene in matters which ar
essentially within the domestic jurisdiction of antat&

or shall require the members to submit such matters to
settlement under the @sent Chater;..."

In Chapter IV of the CharterArticle 11(2) and (3) provides that:

"The GeneralAssembly may discuss any questiopfating

to the maintenance of International Peace and Security
brought befoe it by any member of the United Nations, or
by the Security Council, or by ata%e which is not a
member of the United Nations..."

"The General Assembly may call the attention of the
Security Council to situations which earlikely to endanger
international peace and security".

In the context of the above cited provisions of the Charter of the United
Nations Organization, certain issues are clear in relation to the intervention of
other States and Organizations in the Cote d'lvoire's crisis. First, Cote d'lvoire,
as a Member of the United Nations Organization is expected to exercise her
sovereignty in the same manner equal to those of other States. Second,
other nations which are Members of the United Nations, Organization like
Cote d'lvoire, are prevented from the use of force or threat, against her
territorial integrity or political independence. Third, the crisis in Cote d'lvoire
is strictly speaking, within her domestic jurisdiction. Hence, as a Member of
the United Nations Organization, her domestic affairs should not be interfered
with anyhow without a reasonable just caugdso, Cote d'lvoire cannot be
compelled to submit her domestic affairs or crisis to the United Nations
Organization for settlement.

Fourth, if per chance, the crisis deemed as domestic affairs of Cote
d'lvoire, degenerates to a point which attracts questions bothering on
international peace and securityothing will prevent any Membert&e or the
Security Council from bringing the attention of the Gendssembly of the
UNO to such an issue. Fifth, in case the crisis is of Cote d'lvoire precipitates
further as to endanger international peace and security such as, loss of lives
and properties of innocent citizens of other nations resident in that coantry
worsening conditions of refugees threatening the security of neighbouring
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States; the GeneraAssembly of the UNO can call the attention of the
Security Council to wade into the matter notwithstanding the suspension placed
in Cote d'lvoire by ECOWS.

No individual may predict pointedlfhe outcome of any military action in
the Cote d'lvoire's crisis rather than the expectation of sorrow due to huge
loss of human lives and propertiyess than six months, close to 400 people
have been reported killed while about 30,000 people turned refugees. In the
case of Nigeria, what will be the fate of her 2.5 million citizens? The use of
force will worsen the problems of refugees and population explosion of
adjourning nations which will have no alternative than to evacuate their
citizens. Unlike the military actions of the UN®@U and ECOWAS in crises
of Sierra Leone, Liberia, Somalia. Cote d'lvoire is relatively a wealthy nation
(notwithstanding the imposition of economic sanctions by some nations), which
may still be able to fund a strong army already fortified to some extent, by
France. Hence, it has been argued that any force deployed to Cote d'lvoire
may meet a lot of resistance which is likely to prolong the crisis rather than
it may be expected.

Neither the regional nor international leaders can demonstrate that they
have exhausted diplomatic and non-military options at this point to warrant the
use of force.The reactions of ECOAS in the first instance was rather
quick and spontaneous leading to the assemblage of Military Chieves of Staff
of ECOWAS with a view to putting strategies in place for the use of force
in Cote d'lvoire. It is rather unfortunate that such a magnitude of threat
could turn out to be a long period of diplomatic persuasions.

Facts have also emerged of recent, that there is a division among
members of ECOWS over reservations expressed by countries like Ghana
and Burkina Fasso, to contribute troops to the E@SWstandby force for
military operation in the crisis of Cote d'lvoite.Some other leaders of
ECOWAS have also been oscillating between fear and courage over the use
of force in Cote d'lvoire. Situations like these may not guarantee a properly
coordinated and articulate position among nations that opt for the use of force
and this may work against their intention to rely on military intervention as a
viable option. In the face of global economic recession and its devastating
effects on African nations especially members of ECA8Y those nations
chanting the use force should be mindful of their limited financial resources
before opting for war that will require huge human and material resources to
prosecute. For instance, nobody expects a country like Nigeria to be involved
in any venture likely to deplete her treasury when she has unresolved problems
of political elections, Niger Delta, Bokko Harram, Jos crisis, epileptic power
supply unemployment and insecurity of life and property
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Recalling the sad and agonizing effects of war in many nations,
emphasizes have been placed on the need to exhaust all diplomatic and
consular remedies before embarking on the use of force as an alternative
means of resolving the crisis in Cote d'lvoire. Military interventions by the
United Nations,African Union and ECOWS in the crises of somAfrican
countries like Liberia, Sierra Leone, Uganda, Somalia, Sudan and even Cote
d'lvoire, have precipitated much calamities to the extent that most of these
nations are still gasping for restoratioWorking out a qualitative intervention
by an Institution like ECOWS should also take account of the implication of
any action designed to tinker with the crisis over which Gbagbo had instituted
an action before ECOME Court inAbuja. Except there is an amendment to
Articles 11 and 56 of theTreaty? of ECOWAS 1975, such intervention may
be seen as an attempt to tamper with a matter subjudice which is punishable
for contempt of the court.

CONCLUSION - OBSERVATIONS AND RECOMMENDA TIONS

Perusing the crisis in Cote d'lvoire and appraising the involvement of
different stakeholders, it would appear that the United Natidfissan Union
and ECOVAS have declared their support openly Adassane Quattara based
on popular contention that he won the Presidential Election of November 28,
2010. There is nothing wrong in taking sides if the above named institutions
were seriously convinced of facts and figures upon which their positions have
been premised. The issued is whether these institutions should rely wholly on
the statements and observations of different electoral observers in Cote
d'lvoire or go further to inquire from other authentic sources before taking
side with Alassane Quattara. Even if the institutions appear justified in
supporting Quattara, how will they be expected to remain neutral in mediating
directly between the rival political parties? These institutions appear to have
forfeited their unique status as independent arbiters and that is why they have
not been déctive in ensuring proper resolution of the crigds a sensitive
international matterone would have expected the various mediating authorities
to embark on a more objective, constructive and qualitative approach capable
of providing an enduring resolution of the crisis.

The African Union and ECOWS could be said to have done the right
thing by sending envoys and emissaries to Cote d'lvoire with a view to making
peace between the warring parties but there appear to be good missions and
wrong emissaries in the entire process. For instance, since the Kenyan Prime
Minister, Raila Odinga was one of the first proponents of the use of force in
Cote d'lvoire; the confidence likely to be reposed in him by warring parties
in ensuring dispassionate resolution has been seriously ermded.the first
set of ECOWS delegation to Cote d'lvoire included Presidents Bai Koroma
of Sierra Leone, Pedro Pires of Cagerde andYaya Boni of Benin. It has

62. The Provisions relate to the establishment ofridunal of the ECOWS and it
is chaged with the responsibility of settling disputes related to the community
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been argued elsewhere, that none of these leaders have gotten any political or
economic clout to persuade or compel Laurent Gbagbo in this Miatter

Good enough, théfrican Union took another bold step by sending Five
African Presidents of SouthAfrica, Tanzania, Mauritonia, Burkina Fasso and
Chad to Cote d'lvoire for the purpose of resolving the crisis. The present
group of leaders appear to be good emissaries if only they could be proactive
and more dispassionate in their intervention. Such approach may be adopted
by establishing an Independent International Commission made up of reputable
individuals within and outside Cote d'lvoire, and from whom dependable facts
and cogent evidence about the presidential election of 28th November 2010
can be gathered. Any recommendation of the emissaries which emanates
from such a Commission and if adopted by the international community will be
binding on the warring parties and respected by them. In case this approach
fails, there is another possibility of a coup d'etat in which Gbagbo, Quattara
and their allies (Considered as troublers of Cote d'lvoire), may be swept
away Such a military regime of sincere and patriotificefs may decide to
embark on durable democratic process founded on true reconstruction,
rehabilitation and reconciliation. This approach may however be termed as a
worst scenario.

In view of the huge investments in terms of mgmayaterials and human
resources committed by some notable nations to finance elections in Cote
d'lvoire and the fact that the status of Gbagho's government is rather de facto
and not de jure; can total sovereignty be claimed by Laurent Gbagbo? Even
if the regime of Gbagbo could still be recognized by some other nations,
certain decisions from Unitedta&@es of America, France, Britain and other
members of ECOWS to invoke economic sanctions against Gbagbo and his
allies; are factors which can militate against Gbagbo's absolute claim of
sovereignty Political sovereignty without ffctive recognition and sound
economy may not be workable in both diplomatic and consular relations.
Instead of military intervention, imposition of serious economic and diplomatic
sanctions against Gbagbo and his allies by intervening authorities is a more
pragmatic and democratic device for forcing them to cede power to Quattara.
This position is however subject to final convictions that the November 28,
2010, presidential election in Cote d'lvoire was overwhelmingly won by
Alassane Quattara.

Despite the plethora of consultations, mediations and pleadings with
Laurent Gbagbo and his allies to cede powerAtassane Quattara, it is
observed that a more aggressive, daring resistance and obstinacy still
characterize the reactions of Gbagbo and his supporters. It would appear that
they have made up their mind to perpetuate their regime or settle for a
government of unityIn the light of the unpleasant examples in Kenya and
Zimbabwe, except if Gbagbo and Quattara find no useful alternative for peace
than a government of Unity; such undemocratic political formula should not be

63. See Francois Soudan, 'In Laurent Gbagbo's Hemayubiyokulule.com n.37
above, 12.



2011] SOVEREIGNTY AND EXTERNAINTERVENTIONS: FOCUS ON.... 55

embraced by the international communitff allowed in the present
circumstance, other sit-tight dictators Adrica will continue to toe the same
approach and it may become an unruly political phenomenon capable of
threatening political destiny dkfrican nations.

Resolving the crisis in Cote d'lvoire require protracted dialogue and
negotiations between the parties concerned. Mediators and interventionists
must be patient, loyal and endurant. It may not be possible to end the crisis
by dialogue and persuasiond/ar and the use of force may likely ensure
between the two political rivals. It is advisable not to allow the use of force
to emanate from the various intervening authorities. If Gbagbo and Quattara
feel that war and the use of force are inevitable option and if international
peace and security are seriously threatened in the process; international
community will then decide on what should be the appropriate action to take
in resolving the crisis. Whatever the option, it is hereby reinstated that a
qualitative intervention approach should be adopted in resolving the crisis in
Cote d'lvoire.

°
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ABSTRACT:

Article 13 of the Constitution of India includes "custom or
usage, having in the tetory of India the ‘foce of law™
within the definition of law Thee are many aeas whes

the custom and usages having thecéorof law have over
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Article 13. One such poignant @a is the issue of
agricultural land holding among women. Although formal
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. INTRODUCTION

The Constitution of India undekrticle 13 of includes "custom or usage,
having in the territory of India the ‘force of law™ within the definition of .law
There are many areas where the custom and usages having the force of law
have over shadowed what is called the "in force" under the fafivde 13.

One such poignant area is the issue of agricultural land holding among women.
Although formal laws promulgated by the legislature has endeavoured to
establish gender justice, there are still certain areas in women's right to
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property which is, notwithstanding the 2005 amendment to Hindu succession
Act, 1956, continue to be influenced by customary beliefs. This not only has
gender ramifications but also has an adverse economic impact both in terms
of eschewed economic growth and economic empowerment of women. The
traditional calculation of the GDP fails to take into account of the domestic
production made by women and the invisible contribution made to economy
from the "domestic sector". Where women are not formally holding agricultural
land at the village level, they are relegated into the realm of "invisible
contribution" because the subsistence farming done by them for meeting the
food needs of the family seldom figures in economic growth calculations and
she ends up as unpaid agricultural labour in family holdings. Corporatisation of
agriculture, international trade, urban migrations, genetically modified seeds
have all taken a toll on Indian agriculture in general but more

*Professor Department of laywNorth Bengal University; Former Dean of
StudentAffairs, Gujarat National Law UniversjtgsandhinagarGujarat; Former
Registray W. B. National University of Juridical Sciences, Kolkat/est
Bengal

specifically has deprived the Indian woman of her subsistence farming
upon a piece of land on which she had no right at all.

Land is a solid, immovable, indestructible portion of the outer layer of the
surface of the earth as distinguished from sea and ocean. Its position may be
distinguishable by real or imaginary points. The surface may be comprised of
varying materials such as water (in the form of ponds, lakes, streams, and
rivers), rock and soil. More importantly land is an indispensable factor of
production.

Property may be tangible or intangible. It can also be personal, public, or
private. It may be owned or possessed. The owner gets a title over the
property and may consume, sell, gift, mortgage, gift, lease or destroy
Ownership establishes the relation between the property and other persons,
assuring the owner the right to dispose of the property as they see fit. Some
philosophers assert that property rights arise from social convention. Others
find origins for them in morality or natural laviand is an integral part of
such a debateTraditional Principles of Property Rights Include:

1. Control and use of the property

2. The right to any benefit from the property (examples: mining, rent
etc.)

3. Right to transfer or sell the properignd

4. Right to exclude others from the property

Traditional Principles of Property Rights do not Include:

a. uses that unreasonably interfere with the property rights of another
private party (the right of quiet enjoyment)

b. uses that unreasonably interfere with public property rights, including
uses that interfere with public health, safgigace or convenience
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1. WOMEN'S RIGHT TO PROPERTY IN THE ANCIENT AND
MEDIEVAL CUSTOMARY LAWS

A. THE HINDU POSITION

The ancient and medieval period can be marked as an era of intense
intellectual activities. It would not be amiss to begin a journey into this era
from the Sruti-Smriti ages. The Dharmashastra in all its stages of evolution
has been overly protective about women and were terrified at the thought of
the women taking liberties. The ideally acceptable situation was to keep the
women confined to the four walls of their homes with no opportunity or
permission to communicate with males other than their husband, father or son.
The entire era appears to be paranoid about protecting and preventing women
from becoming "corrupted". It is an accepted fact that society should provide
protection should provide protection to its membépparently the process
begins at home and according to the Dharmashastra it is the duty of the
grihastha [householder], the father is principally to look after the aged, children
etc. This arrangement extended to the joint family where several generations
of male descendants of a common male ancestor lived under the same roof
with a common economic resource. The senior most male member is the
Karta, who was the guardian of the entire household. However partition of
property was allowed to those who desired a separate home and hearth. Since
the society was and continues to be patriarchal in matters of property right
the male got the primacy but maintenance provision existed for mother
daughters in law widows of the deceased male members, daughters and
unwed and illegitimate keeps

The Dharmashastra thus deals with the religious and moral laws. There
is a statement in the Code of Manu that the Sruti, Smriti, Customs of virtuous
men, and one's own conscience [self apprévaitk the primary source of
Hindu law But the Smriti writers knew the @#rence betweeWyavahara and
the law that was understood in the widest sense in the form of Sruti and
Smriti. Breach of the former resulted in judicial proceedings.

Manu who is considered to be the primary law givers to the Hindus
had formulated some very interesting laws. Be she a girl or a young woman
or even an aged one, nothing must be done independently even in her own
housé in childhood she subject to her fathén youth to her husband, in
widowhood to her sonsA woman is never fit for independefic&he must
not separate herself from fathenhusband or son and make both families
contemptiblé. Day and night she must be kept dependent upon the males of
the family’ the whole property after the death of parents were to be inherited

1. S. C. SircarHindu Law Bharat Law House, [1957], see generally pages 10-65;
Mayene's Treatise on Hindu Law & Usage [fifth Edition, 2006] Revised by Justice
Ranganatha Misra,Bharat Law House, See genefaiiges 5-161

Manu II. 6. 12; Yaj. I. 7; Mandlik 159 adds desire produced by a virtuous resolve.
Manu .\/147

Manu.\V/149 and IX .2

Manu. V.149

Manu.IX.2
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by the sons but the separate property of the mother called streedhana was
the share of daughter alone. In the absence of an heir the property reverted
back to its sourcg .Maternal grandmother may give her stridhana property to
her granddaughter

At the same time, the Manu Smriti contradicts itself by declaring that
a wife has no property and the wealth earned is for the huSb&walighters
and sons equally inherited their mother's property; but insist that a mother's
property belongs solely to the daughterin order of preference: unmarried
daughters, married but poor daughters, married and rich daughters. When a
father died, unmarried daughters had to be given a share in their father's
property equal to one-fourth from every brother's share [since it is assumed
that the married daughter had been given her share at mafrid§eihe
family has no sons, the (appointed) daughter is the sole inheritor of the
property®.

So, the question of women inheriting property [let alone land] was a far
cry. The concept of absolute ownership of property where women were
concerned was not there. Obvioysven if the woman was given land as
streedhana it would inevitably be in the hands of her fatvther husband
or son as she would be completely dependent upon them and not sufficiently
educated to handle the property (land) by herself.

Manu recognises that a woman has a right over her streedhana. He
recognises the following types of Streedhana:

i. Adhyagni- Gifts before nuptial fité

i. Adhyavahanika- Gifts given during 'vidai' when she leaves her father's
house with her husbatid

iii. Pritidatta- Gifts from parents in lafv

iv. Padavandanika- Gifts given during 'muh dikhai' and touching the feet
of elders’

v. Gifts from father mother brothet®
vi. Anwadheyaka-Gifts subsequent made by husband's refdtives
vii. Adhivedanika-Gifts by husband to the wife for taking another #vife

7. Manu. IX. 104

8. Manu. IX. 131

9. Manu. IX. 93 - 200

10. [Manu VII.416]

11. Manu IX 131

12. Manu IX. 118

13. Manu IX 127

14. Manu. IX. 194;Yaj. 11.143
15. Ibid;

16. Ibid; Nar XIII.8

17. Ibid; Yaj. 11.143

18. Ibid

19. Manu. IX. 195;Yaj. 11.144
20. Yaj. 11.144;Vishnu. XVII.18
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vii. Bandhudatta- friends and relatives of father and méther

ix. Sulka-

a. Bride pricé?

b. Special present ti the bride to go cheerfully to her in laws Rbuse
c. Cost for furniture and house hold goods for the new Rbme

x. Adhya- Such other

According to Kautilya, maintenance and ornaments constitute women's
property Maintenance only of two thousand panas and ornaments without limit
which she may use as she pleases for giving gifts to her children, grand
children etc. or for any household purpdses

Thus, even if under the tenets of Manu, one could include the possibility
of women inheriting land or agricultural land as streedhana, Kautilya put an
effective end to it.An interesting thing to note is that the streedhana is
definitely meant for women but the nature of gift is not described thereby
setting a convention more towards movable gifts so that the woman can
physically hold on to it. So even if women had received land as streedhana
during Manu's period, she sure did not receive land during the kautilyan period
[Mauryan dynasty]

Eventually two schools of thought emerged regarding property rights of
the Hindus. The Mitakshara School of thought owes its existence to
Vijnyaneshwara and the Dayabhaga School of thought to Jimutavahama.
Mitakshara is a commentary on only one Smriti calMgjnavalkya Smriti,
whereas Dayabhaga is a digest of all the Smritis. The question therefore
which arises is as to whyijnaneshwara chose only tiv@jnavalkya Smriti for
his commentary There was Manu Smriti which was held in even greater
respect thanYajnavalkya Smriti, butVijnaneshwara preferred to write his
commentary on therajnavalkya Smriti rather than on Manu Smriti. For an
answer to this question Manu Smriti has to be compared Vajhavalkya
Smriti.

Manu Smriti is not a systematic treatise. It does not have a clear-cut
division between religion and lavas inYajnavalkya Smriti. If we read the
Manu Smriti, we will find that there is one shloka on religion, the next shloka
on law third on morality etc. Everything is jumbled up. On the other hand the
Yajnavalkya Smriti is divided into three chapteffhe first chapter is called
Achara which deals with religion, the second chapter is caligavahara
which deals with laywand the third chapter is called Prayaschit which deals
with penance. Thus, there is a clear demarcation between law and religion in
Yajnavalkya Smriti, which is not to be found in the Manu Smiftnis
demarcation between law and religion itself is a great advance over the Manu

21. Yaj. I.144

22. ibid

23. Vyasa, Dig Il. 592
24. Viramit. V..1,3

25. kau.3.2.14-37
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Smriti. Thus, theYajnavalkya Smriti marks a tremendous advance in law over
the Manu Smriti. Law is now clearly separated from religion. This is analogous
to the Roman law or to the positivist jurisprudence in the 19th century of
Bentham andAustin. Also, the Yajnavalkya Smriti is shorter and more liberal,
particularly towards women than the Manu Smriti. It was perhaps for this
reason thavijnaneshwara preferred théjnavalkya Smriti to the Manu Smriti

for writing his commentaryAs is well known, the Mitakshara was written by
Vijnaneshwara during the reign d®fikramarka, a Chalukya ruler of thelth
century A.D?%,

The bifurcation of the Mitakshara and Dayabhaga was due to two
different interpretations given to a single word "sapinda". Manu has written
that when a man dies, his property goes to his nearest "sapinda". The meaning
of the word "sapinda" depends upon the meaning of the word "pinda".
According to Dayabhaga, "pinda" means the rice balls which are offered in
the Shraddha ceremony to one's deceased ancestors. On the other hand,
according to the Mitakshara the word "pinda" does not mean the rice balls
offered at the Shraddha ceremony at all but it means the particles of the body
of the deceased. The term "sapinda" as used in the Smritis and by the
commentators beford/ijnaneshwara meant only those connected with the
funeral obligationsVijnaneshwara's definition of "sapinda" as one connected
by the particles of the same body was apparently unknown to any previous
commentatar He cites no Smriti in support of his vigwut only theVedic
texts on the theory of heredity which do not mention "pinda" or "sapinda" at
all”’. In this connection the Mitakshara may be contrasted to the Dayabhaga
system. In the chapter which deals with the subject of succession, Dayabhaga
appeals to the doctrine of religious efficacy at every step, testing the claims
of rival heirs by their numbers and nature of their respective offerings. On the
other hand, the Mitakshara never once alludes to such?® st claims of
rival heirs are determined primarily by the test of degrees of propinquity and
not religious dicacy. Even persons who confer no religious benefits to the
deceased are admitted as heirs for the reasonfioityaf Vijnaneshwara states
emphatically that "sapinda" relationship does not depend upon the relationship
of the deceased through the offering of the "pindas" and his getting it or not,
but it depends upon having the same particles of one's. telyrested the
rules of law on purely practical and rational considerations. Combating the
view that the wealth of a regenerate man is designed for religious uses
exclusively Vijnaneshwara says: "If that were so, other purposes of opulence
and gratification, which are to be effected by means of wealth, must remain
unaccomplished and if that be the case, there is an inconsistency in the
following passages ofajnavalkya, Gautama and Manu, 'Neglect not religious
duty, wealth or pleasure in the proper seasdfinaneshwara relies on no

26. Justice Markandey KatjuThe Importance Of Mitakshara Ifhe 21st Century
(2005) 7 scC (J) 3

27. Ibid

28. Balasubrahmanya Pandya Thalaivar M. Subbayya évar 1, IA (PC) at p. 102.
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Smriti authority in support of his contention that the word "sapinda" has a
secular and not religious connotation. Instesinaneshwara displayed his
creative brilliance by relying for this purpose on Jaimini's Lipsa Sutras as he
calls the 3rdAdhikarana of Chapter | Book I\of Jaimini's Sutr&§

According toVijnaneshwara, the origin of property is popular recognition,
and hence the basis of inheritance and succession is relationship by blood.
While Jimutavahana makes the text of Manu on the subject the foundation of
his principle of inheritanceVijnaneshwara mainly relies on the text of
Yajnavalkya, because the latter prefers the matter of factual aspect.
Vijnaneshwara utilises the Mimangalhikarana as interpreted by Prabhakara
who is reputed to be a heterodox propounder of the Mimansa Sutras, while
the orthodox interpretation of th&dhikarana as given by Savaraswami and
Kumarila Bhatta gives no support dijnaneshwara's views Jimutavahana
who wrote the Dayabhaga, did not permit inheritance to a son at birth. This
is because Dayabhaga followed the traditional rule that only the person who
can perform Shraddha for his ancestor can inherit the prodertthe book
called Parvana Shraddha the list of persons who can perform Shraddha is
mentioned.At Serial No. 1 of the list is the soAt Serial No. 2 is the son's
son, etc. The general rule is that if a person at a higher position in the list
is available, then one cannot go down the list, and the list terminates there.
For instance, if the son is alive, then the son's son (i.e. grandson of the
deceased) has no right to perform the Shraddha, because the grandson is at
Serial No. 2 in the list given in Parvana Shraddha, whereas the son is at
Serial No. 1. Hence, the grandson of the deceased has no right to inherit the
property when the son is alive, because the grandson has no right to perform
Shraddha when the son is afive

It is for this reason that there is no inheritance at birth in Dayabhaga
when the father is alive. This is in sharp contrast to the Mitakshara in which
the son inherits a share in the ancestral property at birth. Similarly
Dayabhaga the unborn son in the mother's womb cannot inherit a share in the
property because an unborn son cannot perform Shraddha. On the other hand,
in the Mitakshara an unborn son in the mother's womb gets a share in the
ancestral propertyDayabhaga prefers the father to the motlrcause he
presents two oblations in which the deceased son participates, while the
mother presents non&lijnaneshwara takes exactly the opposite view on the
ground that "her propinquity is greatest".

Similarly, the right of a daughter to succeed is rested by Jimutavahana
upon the funeral oblations which may be hoped for from her son, and the
exclusion of widowed, or barren, or sonless daughters, is the natural result.
Vijnaneshwara excludes neither the widowed nor the barren daudputier
prefers one to anotheaccordingly as she is unmarried or married, poor or

29. Justice Markandey KatjuThe Importance Of Mitakshara Ifhe 21st Century
(2005) 7 scC (J) 3

30. Ibid

31. Ibid
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rich, that is, according as she has the best natural claim to be provided for
The right of a daughter's son when he succeeds on the death of the widow
and daughter certainly rests far more upon consanguinity than on religious
efficacy. The preference of the daughter's son to agnates, whose claims based
upon pinda derings are strongercan only be explained by propinquity
According to the Mitakshara, the Shraddha of the maternal grandfather is not
obligatory but is only optional, except when the mother's sapindikarana has
taken place with the maternal grandfatiine express view laid down in the
Mitakshara on the Shraddha rites that sapinda-relationship with the deceased
is wholly independent of his being benefited by the pindas or not, is decisive
and is consistent only with the conclusion that propinquity must be judged
without reference to the grades, number or quality of the funeral offerings.

The conclusion therefore is irresistible that the Mitakshara does not admit
religious eficacy either as a basis of heirship or as a measure of propinquity
The rules governing the right to perform Shraddhas or the offering of pindas,
though in part determined by propinquitare also in part influenced by
different considerations. Religious efficacy as deduced from these rules can
therefore furnish no safe or satisfactory test as regards the order of
succession.

The exclusion of women from ownership and the limitation of male
ownership to only four degrees arose due to the custom prevailing in ancient
times and religious consideratiods.subordinate position was given to women
due to several reasons and religious practices and Beliefs

Another important differences between the two schools is that under the
Dayabhaga, the father is regarded as the absolute owner of his property
whether it is self-acquired or inherited from his ancestors. Mitakshara law
draws a distinction between ancestral property (referred to as joint family
property or coparcenary property) and separate (e.g. property inherited from
mother) and self-acquired properties. In the case of ancestral properties, a son
has a right to that property equal to that of his father by the very fact of his
birth. The term son includes paternal grandsons and paternal great-grandsons
that are referred to as coparcenefsn important category of ancestral
property is property inherited from one's fath@aternal grandfather and
paternal great-grandfathefhe other categories are:

i) Share obtained at a partition

i) Accretions to joint properties and self-acquisitions thrown into common
stock.

The point that deserves attention is that under traditional Hindu daw
daughter is not entitled to property rights by birth in such ancestral properties.
In the case of separate or self-acquired propdttg father is an absolute
owner under the Mitakshara lawso except the small area where the

32. Vijender Kumay Hindu Law of Coparcenary and Its Composititutp://
wwwscribd.com/doc/33155992/2-Hindu-Law-of-Copaenaly-and-Its-Composition
visited on 16 March, 2011 at 1755hrs
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Dayabhaga law prevailed in the rest of India women did not have any right
to property

B. THE ISLAMIC POSITION

The Islamic conception of the first creation is found in several places in
the Quran, for example:

"O Adam dwell with your wife in the Garden and enjoy as you wish but
approach not this tree or you run into harm and transgression. Then Satan
whispered to them in order to reveal to them their shame that was hidden
from them and he said: 0dr Lord only forbade you this tree lest you become
angels or such beings as live forevé&nd he swore to them both that he
was their sincere adviseBo by deceit he brought them to their fall: when
they tasted the tree their shame became manifest to them and they began to
sew together the leaves of the Garden over their bo#lies.their Lord called
unto them: 'Did | not forbid you that tree and tell you that Satan was your
avowed enemy?' They said: 'Our Lord we have wronged our own souls and
if you forgive us not and bestow not upon Yigur Mercy we shall certainly
be lost' "3

A careful look into the story of the Creation reveals some essential facts.
The Quran places equal blame on bdtdam and Eve for their mistake.
Nowhere in the Quran can one find even the slightest hint that Eve tempted
Adam to eat from the tree or even that she had eaten before him. Eve in
the Quran is no temptress, no seduegrd no deceiveMoreover Eve is not
to be blamed for the pains of childbearing. God, according to the Quran,
punishes no one for another's faults. Battam and Eve committed a sin and
then asked God for forgiveness and He forgave them both.

A strict reading of the Quran provides far more liberal rights for women
in terms of property than is normally believed. The Qur'an, revealed to
Muhammad over the course of 23 years, provides guidance to the Islamic
community and modified existing customs Anab society The early reforms
under Islam, the Qur'an introduced fundamental reforms to customary law and
introduced rights for women in marriage, divorce and inheritance. By providing
that the wife, not her familywould receive a dower [Mahr] from the husband,
which she could administer as her personal propény Qur'an made women
a legal party to the marriage contract. The Qur'an contains specific and
detailed guidance regarding the division of inherited w&althowever many
Islamic majority countries have allowed inherently unfair (towards woman)
inheritance laws and/or customs to domiffate

33. Quran. 7.19.23

34. Surah Bagarah, chapter 2 verse 180, chapter 2 verse 240; Surah Nisa, chapter 4
verse 7-9, chapter 4 verse 19, chapter 4 verse 33; and Surah Maidah, chapter 5
verse 106-108. Three verses in the Qur'an describe the share of close relatives,
Surah Nisah chapter 4 verses 11, 12 and 176.

35. For example Tunisia. Tunisia, have legislated against this liberalism, since they
hold that it places too high of a burden on men.
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In Islam, women are entitled to the right of inheritahcén general
circumstances, though not all, Islam allots women half the share of inheritance
available to men who have the same degree of relation to the decedent. For
example, where the decedent has both male and female children, a son's share
is double that of a daughtet’sAdditionally, the sister of a childless man
inherits half of his property upon his death, while a brother of a childless
woman inherits all of her propefty However this principle is not universally
applicable, and there are other circumstances where women might receive
equal shares to men. For example, the share of the mother and father of a
childless decedentlso the share of a uterine brother is equal to the share
of a uterine sisteras do the shares of their descendants

Also the Qur'an does not discriminate between men and women in cases
of kalalah relatioff. Kalalah describes a person who leaves behind neither
parents nor children; it also means all the relatives of a deceased except his
parents and children, and it also denotes the relationships which are not
through [the deceased's] parents or children.

Islamic scholars hold that the original reason for these differences are
the responsibilities allotted to spousés. husband in Islam must use his
inheritance to support his family while a wife has no support obligatilss,
men had to pay the dower to women in marriage while women did not have
to pay anything to méh

The dower (the mahr) lies at the basis of all Islamic law related to
women and propertyWhen a woman accepts her dowshe has consented
to the proposed marriage, and now has her own capital. The woman has all
rights to the dowerincluding any interest it might earn if in cash. If this
dower money is invested, all profits are the woman's, and there is no legal

36. "From what is left by parents and those nearest related there is a share for men
and a share for women, whether the property be small or large,-a determinate
share." Sura 4:7

37. Qur'an. 4:11

38. Qur'an. 4: 126

39. Schacht, Joseph (1991). "M?r?th", Encylopaedia of Islam. 7 (2nd ed.)A&ikemic
Publishers. pp. 106-113. ISBN 90-04-09419-9

40. "If a man or a woman is made an heir on account of his [or her] kalalah relationship
[with the deceased] and he [or she] has one brother or, dister the brother or
sister shall receive a sixth, and if they be more than this, then they shall be sharers
in one-third, after payment of any legacies bequeathed and any [outstanding] debts
- without harming anyone. This is a command from God, and God is Gracious and
All-Knowing." Qur'an. 4 : 12. "People ask your pronouncement. Say: God enjoins
you about your kalalah heirs that if a man dies childless and he has only a sister
then she shall inherit half of what he leaves and if a sister dies childless, then her
brother shall be her heir; and if there are two sisters, then they shall inherit two-
thirds of what he [or she] leaves. If there are many brothers and sisters, then the
share of each male shall be that of two females. God expounds unto you that you
err not and God has knowledge of all things." Qur'an. 4 : 176.

41. Tafsir Nemooneh, Sura Nisa,1?
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obligation to share with the mamhe dower in other words, creates the basis
of all female property rights.

Division among the sexes in Islam, if anything, is biased against the male.
The husband has all the obligations. Legathe husband must care for the
home and children, and any aged parents if applicable. The woman, the wife,
need not do any of these things. Her money is hers and hers alone. The
man's money is never really his, but belongs to the extended farhiége
rights serve to liberate women under Islamic,ldat bind the man to family
support. In the case of divorce, she receives all her contributed property
including the dowerSince the woman has full control over her dower money
and wealth, it follows that Islam cannot legislate negatively against her in any
other property matter without falling into contradiction.

Why did Muslim societies deviate from the ideals of Islam? There is no
easy answerA penetrating explanation of the reasons why Muslims have not
adhered to the Quranic guidance with respect to women would be beyond the
scope of this studylt has to be made cleanhowever that Muslim societies
have deviated from the Islamic precepts concerning so many aspects of their
lives for so long. There is a wide gap between what Muslims are supposed
to believe in and what they actually practice. This gap is not a recent
phenomenon. It has been there for centuries and has been widening day after
day This ever widening gap has had disastrous consequences on the Muslim
world

C. THE JUDEO- CHRISTIAN POSITION

The Judaeo-Christian conception of the creationAdam and Eve is
narrated in detail in Genesis 2:4-3:24. God prohibited both of them from eating
the fruits of the forbidden tree. The serpent seduced Eve to eat from it and
Eve, in turn, seducedhdam to eat with herwhen God rebuked\dam for
what he did, he put all the blame on Eve, "The woman you put here with me
--she gave me some fruit from the tree and | ate it." Consequ&ily said
to Eve:

"I will greatly incease your pains in childbearing; with
pain you will give bith to childen. Yur desie will be for
your husband and he will rule over you."

TO ADAM HE SAID:

"Because you listened to your wife and atenfrthe tee
. Cursed is the gund because of you; tugh painful
toil you will eat of it all the days of your life 2"

The image of Eve as temptress in the Bible has resulted in an extremely
negative impact on women throughout the Judaeo-Christian tradiibn.
women were believed to have inherited from their mothiee Biblical Eve,
both her guilt and her guile. Consequenthey were all untrustworthynorally
inferior, and wicked. Menstruation, pregnaneynd childbearing were considered

42. Genesis 2:4-3:24
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the just punishment for the eternal guilt of the cursed female sex.

"I find more bitter than death the woman who is a snar
whose hear is a trap and whose hands earchains. The
man who pleases God will escape , hbut the sinner she
will ensnae....while | was still seahing but not finding,

| found one upright man among a thousand but not one
upright woman among them &ff"

JEWISH RABBIS LISTED NINE CURSES INFLICTED ON WOMEN
AS A RESULT OF THE FALL:

"To the woman He gave nine curses and death: theeour
of the blood of menaiation and the blood of \ginity;

the buden of pegnancy; the buten of childbith; the
burden of bringing up the chilén; her head is coved

as one in mourning; she pms her ear like a permanent
slave or slave girl who serves her master; she is not to be
believed as a witness; and after everything-deé&th".

To the present dayorthodox Jewish men in their daily morning prayer
recite "Blessed be God King of the universe that Thou has not made me a
woman." The women, on the other hand, thank God every morning for
"making me according to Thy wilf* The Biblical Eve has played a far bigger
role in Christianity than in Judaism. Her sin has been pivotal to the whole
Christian faith because the Christian conception of the reason for the mission
of Jesus Christ on Earth stems from Eve's disobedience to God. She had
sinned and then seducédlam to follow her suit. Consequenti@od expelled
both of them from Heaven to Earth, which had been cursed because of them.
They bequeathed their sin, which had not been forgiven by God, to all their
descendants and, thus, all humans are born in sin. In order to purify human
beings from their 'original sin', God had to sacrifice Jesus, who is considered
to be the Son of God, on the cross. Therefore, Eve is responsible for her own
mistake, her husband's sin, the original sin of all humaaitg the death of
the Son of God. In other words, one woman acting on her own caused the
fall of humanity®. What about her daughters? They are sinners like her and
have to be treated as such."A woman should learn in quietness and full
submission. | don't permit a woman to teach or to have authority over a man;
she must be silent. Fékxdam was formed first, then EvAnd Adam was not
the one deceived; it was the woman who was deceived and became a

43. Ecclesiasticus. 25:19, 24.
44. Leonard J. SwidleMomen in Judaism: thet&®us ofWomen in Formative Judaism,
Metuchen, N.J: Scarecrow Press, (1976) p. 115.
45. Thena Kendath, "Memories of an Orthodox youth" in Susannah Heschel, ed. On
being a Jewish Feminist, NeMork: Schocken Books, (1983), pp. 96-97.
46. Rosemary R. Ruether'Christianity”, in Arvind Sharma, ed.Women in World
ReligionsAlbany, Sate University of Newvork Press, (1987) p. 209.
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sinner*” &. Tertullian was even more blunt thart. aul, while he was
talking to his 'best beloved sisters' in the faith, he*$4b you not know

that you are each an Eve? The sentence of God on this sex of yours lives
in this age: the guilt must of necessity live t&@u are the Devil's gateway:
You are the unsealer of the forbidden tr¥eu are the first deserter of the
divine law: You are she who persuaded him whom the devil was not valiant
enough to attackYou destroyed so easily God's image, man. On account of
your desert even the Son of God had to did."Asigustine was faithful to

the legacy of his predecessors, he wrote to a friend: "What is the difference
whether it is in a wife or a motheit is still Eve the temptress that we must
beware of in any woman...... | fail to see what use woman can be to man,
if one excludes the function of bearing childréhCenturies laterS. Thomas
Aquinas still considered women as defective: "As regards the individual nature,
woman is defective and misbegotten, for the active force in the male seed
tends to the production of a perfect likeness in the masculine sex; while the
production of woman comes from a defect in the active force or from some
material indisposition, or even from some external influertd=inally, the
renowned reformer Martin Luther could not see any benefit from a woman
but bringing into the world as many children as possible regardless of any side
effects: "If they become tired or even die, that does not madtedrthem die

in childbirth, that's why they are therg"

Again and again all women are denigrated because of the image of Eve
the temptress, thanks to the Genesis accdimsum up, the Judaeo-Christian
conception of women has been poisoned by the belief in the sinful nature of
Eve and her female offspring. Jewish Rabbis made it an obligation on Jewish
men to produce &pring in order to propagate the radd. the same time,
they did not hide their clear preference for male children: "It is well for those
whose children are male but ill for those whose are female"”, "At the birth of
a boy all are joyful...at the birth of a girl all are sorrowful", and "When a boy
comes into the world, peace comes into the world... When a girl comes,
nothing comes>*

The Judaeo-Christian tradition virtually extends the leadership of the
husband into ownership of his wife. The Jewish tradition regarding the
husband's role towards his wife stems from the conception that he owns her
as he owns his slat’e This conception has been the reason behind the double

47. | Timothy 2:11-14.

48. For all the sayings of the prominent Saints, see Ka#mnstrong, The Gospel
According toWoman, London: ElnTree Books, (1986) pp. 52-62. See also Nancy
van Vuuren, The Subversion ofWomen as Practiced by Church&¥itch-Hunters,
and Other Sexists PhiladelphM/estminister Press pp. 28-30.
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Metuchen, N.J: Scarecrow Press, (1976) p. 115

53. Louis M. Epstein,The Jewish Marriage Contract, N&trk: Arno Press, (1973) p. 149.
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standard in the laws of adultery and behind the husband's ability to annul his
wife's vows. This conception has also been responsible for denying the wife
any control over her property or her earnings. soon as a Jewish woman

got married, she completely lost any control over her property and earnings to
her husband. Jewish Rabbis asserted the husband's right to his wife's property
as a corollary of his possession of her: "Since one has come into the
possession of the woman does it not follow that he should come into the
possession of her property too?", and "Since he has acquired the woman
should he not acquire also her propertyThus, marriage caused the richest
woman to become practically pennileShe Talmud describes the financial
situation of a wife as follows:

"How can a woman have anything; whatever is hers belongs to her
husband? What is his is his and what is hers is also his...... Her earnings and
what she may find in the streets is also his. The household articles, even the
crumbs of bread on the table, are his. Should she invite a guest to her house
and feed him, she would be stealing from her husbafid..."

The fact of the matter is that the property of a Jewish female was
meant to attract suitorgy Jewish family would assign their daughter a share
of her father's estate to be used as a dowry in case of marriage. It was this
dowry that made Jewish daughters an unwelcome burden to their fathers. The
father had to raise his daughter for years and then prepare for her marriage
by providing a lage dowry Thus, a girl in a Jewish family was a liability and
no asséf. This liability explains why the birth of a daughter was not
celebrated with joy in the old Jewish sociefhe dowry was the wedding gift
presented to the groom under terms of tenamhg husband would act as the
practical owner of the dowry but he could not sell it. The bride would lose
any control over the dowry at the moment of marriage. Moreasiee was
expected to work after marriage and all her earnings had to go to her husband
in return for her maintenance which was his obligation. She could regain her
property only in two cases: divorce or her husband's death. Should she die
first, he would inherit her propertyn the case of the husband's death, the
wife could regain her pre-marital property but she was not entitled to inherit
any share in her deceased husband's own prodertyas to be added that
the groom also had to present a marriage gift to his bride; yet again he was
the practical owner of this gift as long as they were married

Christianity until recently has followed the same Jewish tradition. Both
religious and civil authorities in the Christian Roman Empire (after Constantine)
required a property agreement as a condition for recognizing the marriage.
Families offered their daughters increasing dowries and, as a result, men

54. Leonard J. SwidleMomen in Judaism: thet&us ofWomen in Formative Judaism,
Metuchen, N.J: Scarecrow Press, (1976) p. 115
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tended to marry earlier while families postponed their daughters' marriages
until later than had been custontiry

Under Canon laywa wife was entitled to restitution of her dowry if the
marriage was annulled unless she was guilty of adulterythis case, she
forfeited her right to the dowry which remained in her husband's ffands
Under Canon and civil law a married woman in Christian EuropeAanerica
had lost her property rights until late nineteenth and early twentieth centuries.
The Old Testament in several places commands kind and considerate treatment
of the parents and condemns those who dishonour them. For example, "If
anyone curses his father or mothee must be put to death'and "A wise
man brings joy to his father but a foolish man despises his m@thdthough
honouring the father alone is mentioned in some places, e.g. "A wise man
heeds his father's instructidA” The mother alone is never mentioned.
Moreover there is no special emphasis on treating the mother kindly as a sign
of appreciation of her great suffering in childbearing and suckling. Besides,
mothers do not inherit at all from their children while father$®.doThe
Biblical attitude has been succinctly described by Rabbi Epstein: "The
continuous and unbroken tradition since the Biblical days gives the female
members of the household, wife and daughters, no right of succession to the
family estate. In the more primitive scheme of succession, the female
members of the family were considered part of the estate and as remote from
the legal personality of an heir as the slave. Whereas by Mosaic enactment
the daughters were admitted to succession in the event of no male issue
remained, the wife was not recognized as heir even in such condffidéy
were the female members of the family considered part of the family estate?
Rabbi Epstein has the answer: "They are owned --before marriage, by the
father; after marriage, by the husbafid."

The Biblical rules of inheritance are outlined in Numbers 27:1Alwife
is given no share in her husband's estate, while he is her first evein
before her sonsA daughter can inherit only if no male heirs exstmother
is not an heir at all while the father M/idows and daughters, in case male
children remained, were at the mercy of the male heirs for provision. That is
why widows and orphan girls were among the most destitute members of the
Jewish society
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Christianity has followed suit for long time. Both the ecclesiastical and
civil laws of Christendom barred daughters from sharing with their brothers in
the father's patrimonyBesides, wives were deprived of any inheritance rights.
These iniquitous laws survived till late in the last cerffurBecause of the
fact that the OldTestament recognized no inheritance rights to them, widows
were among the most vulnerable of the Jewish population. The male relatives
who inherited all of her deceased husband's estate were to provide for her
from that estate. Howevewidows had no way to ensure this provision was
carried out and lived on the mercy of others. Therefore, widows were among
the lowest classes in ancient Israel and widowhood was considered a symbol
of great degradatiéh

But the plight of a widow in the Biblical tradition extended even beyond
her exclusion from her husband's propefgcording to Genesis 38, a childless
widow must marry her husband's brothewen if he is already married, so
that he can produce fepring for his dead brothethus ensuring his brother's
name will not die oldf. The widow's consent to this marriage is not required.
The widow is treated as part of her deceased husband's property whose main
function is to ensure her husband's posterity

In the Indian context canonically a Christian woman is fully dependent
upon her male counterpart to atone for her original sin. Indian Christians were
initially governed by their pre-conversion customary law which seldom provided
for women's property rightAfter the British advent they were governed by
the Indian SuccessioAct, 1865.

The position of women in the Judaeo-Christian tradition might seem
frightening by our late twentieth century standards. Nevertheless, it has to be
viewed within the proper historical context. In other words, any objective
assessment of the position of women in the Judaeo-Christian tradition has to
take into account the historical circumstances in which this tradition developed.
There can be no doubt that the views of the Rabbis and the Church Fathers
regarding women were influenced by the prevalent attitudes towards women
in their societies.

A. THE PARSI POSITION

Parsis belong to Iran. In the ancient times Iran was divided into two
parts- Media & Pers [Persia], the Parsis belong to Pers. In 636 a. D. Caliph
Omar anArab defeated the Parsi kingezdezind.To escape persecution the
Parsis sailed off in boats with their sacred fire in search of new land. One
group landed 25 km south of DanfanThey entered into an agreement with
local king Jadeo Rane to give them refuge with a promise that they would

66. Ibid
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enrich the land and they kept their promise.
The king had laid down five conditions:
o They would adopt local language
o They would translate their holy text in local language.
0 Their women must wear the local dress [saree]

o It was observed that the Parsi women were discriminated by
customary laws which had no origin in any religion.

0 Their marriage ceremony should include the local ceremony of tying
the sacred knot.

o They should surrender their arths

o0 They consented to the above conditions and the king allotted them a
strtch of underdeveloped land in Diu and allowed them to build their Fire
Templ€* They settled down as agricultural community and mingled with the
Hindu community thee. After settling down in India, the Parsis adopted the
local custom&. In 1746 the Parsis divided into two sects-

0 Shensoys or shuhursaees
o Kudmis

During the British rule, due to their commerdarie with the British, some
British rules were made applicable to them and rule of primogeniture became
applicable to them. They took maximum advantages of the economic and
political transformations taking place during colonial period and evolved as an
important economic and political force. Thus they were able to negotiate a
separate set of personal laws for themselves. In 1778 Parsi Panchayat was
granted recognition. In 1835 a Parsi son claimed the whole property of the
father through the English rule of primogenitufdarmed by this the Parsis
pressed for separate legislation. Thel837 saw the Parsis were no longer bound
by the English rule of primogeniture. The Parsis wanted protection from
English statute of distribution in case of intestaeyyd denial of married
woman's independent control over property during coverftrdast in 1855
a committee for draft code of laws appointed.

. WOMEN'S RIGHT TO PROPERTY UNDER FORMAL LAWS

Much like those of women of any other counfpyoperty rights of Indian
women have evolved out of a continuing struggle between the status quoist
and the progressive forcesnd pretty much like the property rights of women
elsewhere, property rights of Indian women too are unequal and unfair: while
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they have come a long way ahead in the last cenfadian women still
continue to get fewer rights in property than the men, both in terms of quality
and quantityWhat may be slightly diérent about the property rights of Indian
women is that, along with many other personal rights, in the matter of property
rights too, the Indian women are highly divided within themselves. Every
religious community continues to be governed by its respective personal laws
in several matters - property rights are one of them. In fact even within the
different religious groups, there are sub-groups and local customs and norms
with their respective property rights. Thus Hindus, Sikhs, Buddhists and Jains
are governed by one code of property rights codified only as recently as the
year 1956 called the Hindu Successidat, while Christians and Parsis are
governed by another code called the Indian Succes&ain 1925 and the
Muslims have not codified their property rights, neither the Shias nor the
Sunnis.Also, the tribal women of various religions and states continue to be
governed for their property rights by the customs and norms of their tribes.
To complicate it furtherunder the Indian Constitution, both the central and the
state governments are competent to enact laws on matters of succession and
hence the states can, and some have, enacted their own variations of property
laws within each personal law

There is therefore no single body of property rights of Indian women.
The property rights of the Indian woman get determined depending on which
religion and religious school she follows, if she is married or unmarried, which
part of the country she comes from, if she is a tribal or non-tribal and so on.

Ironically, what unifies them is the fact that cutting across all those
divisions, the property rights of the Indian women are immune from
Constitutional protection; the various property rights could be, as they indeed
are in several ways, discriminatory and arbitranotwithstanding the
Constitutional guarantee of equality and fairfiess

A. HINDU WOMAN'S RIGHTS

The property rights of the Hindu women are highly fragmented on the
basis of several factors apart from those like religion and the geographical
region which have been already mentioned. Property rights of Hindu women
also vary depending on the status of the woman in the family and her marital
status: whether the woman is a daughtearried or unmarried or deserted,
wife or widow or mother It also depends on the kind of property one is
looking at. The concept of a birthright fundamental to an understanding of the
coparcenery at which a person acquires rights on his birth even if the ancestor
is still alive although it is now not recognised in law still continues.

THE MAIN SCHEME OF THE ACT IS:

1. The hitherto limited estate given to women was converted to absolute
one.

73. Articles 14, 15, 16, 21 anArticles 38, 39, 44 et al.
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2. Female heirs other than the widow were recognized while the widow's
position was strengthened.

3. The principle of simultaneous succession of heirs of a certain class
was introduced.

4. A daughter is made the coparcener at birth

5. Remarriage, conversion and unchastity are no longer held as grounds
for disability to inherit.

6. Even the unborn child, son or daughtesis a right if s/he was in the
womb at the time of death of the intestate, if born subsequently

B. TRIBAL WOMAN'S RIGHTS

It is also pertinent to mention here that as far as property rights of the
tribal women are concerned, they continue to be ruled by even more archaic
system of customary law under which they totally lack rights of succession or
partition. In fact the tribal women do not even have any right in agricultural
lands. What is ironical is that reform to making the property rights gender just
are being resisted in the name of preservation of tribal culture!

In Madhu Kishwar & othersv. Sate of Bihar & other¥ there was
a public interest petition filed by a leading women's rights activist challenging
the customary law operating in the Bihar State and other parts of the country
excluding tribal women from inheritance of land or property belonging to father
husband, mother and conferment of right to inheritance to the male heirs or
lineal descendants being founded solely on sex being discrimindtbgy
contention of the Petitioner was there is no recognition of the fact that the
tribal women toil, share with men equally the daily sweat, troubles and
tribulations in agricultural operations and family management. It was alleged
that even usufructuary rights conferred on a widow or an unmarried daughter
become illusory due to diverse pressures brought to bear brunt at the behest
of lineal descendants or their extermination. The widow on remarriage is
denied inherited property of her former husband. They elaborated further by
narrating several incidents in which the women either were forced to give up
their life interest or became target of violent attacks or murdered. Therefore
the discrimination based on the customary law of inheritance was challenged
as being unconstitutional, unjust, unfair and illegal.

In the judgment in this case the Supreme Court of India upheld the rights
of inheritance of the tribal women, basing its verdict on the broad philosophy
of the Constitution, the Court declined to be persuaded by the argument that
giving the women rights in property would lead to fragmentation of lands.

Accordingly it was held that the tribal women would succeed to the
estate of their parent, brothdmusband, as heirs by intestate succession and
inherit the property with equal share with male heir with absolute rights as per
the general principles of Hindu Successifet, 1956, as amended and
interpreted by the Court and equally of the Indian Succes&ainto tribal

74. (1996) 5 SCC 125
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Christian.

In a substantially concurring but separately written judgment another
judge of the Bench supplemented another significant principle to strengthen the
tribal women's right to property by reading the right to property into the tribal
women's right to livelihood. The judge reasoned that since agriculture is not a
singular vocation, it is more often than not, a joint venture, mawflythe
tiller's family members; everybodyoung or old, male or female, has chores
allotted to perform. However in the traditional system the agricultural family
is identified by the male head and because of this, on his death, his dependent
family females, such as his mothevidow, daughter, daughtén-law, grand-
daughter and others joint with him have to make way to a male relative
within and outside the family of the deceased entitled there under
disconnecting them from the land and their means of livelihood. Their right to
livelihood in that instance gets affected, a right constitutionally recognized, a
right which the female enjoyed in common with the last male holder of the
tenancy It was thus held:

"It is in protection of that right to livelihood that the immediate female
relatives of the last male tenant have the constitutional remedy to stay on
holding the land so long as they remain dependent on it for earning their
livelihood, for otherwise it would render them destitute. It is on the exhaustion
of, or abandonment of land by such female descendants can the males in the
line of descent take over the holding exclusivély"

This judgment is also noted for its extensive reliance on the mandate of
the international Declarations and Conventions, most notably the Convention on
Elimination of all Forms of discrimination againgfomen (CEDAV) and the
Universal Declaration, of Human Rights (UDHR) that call for gender just
legal systems and equal rights for women.

C. MUSLIM WOMAN'S RIGHT

Till 1937 Muslims in India were governed by customary.laifter the
ShariatAct of 1937 Muslims in India came to be governed in their personal
matters, including property rights, by Muslim personal law as it "restored"
personal law in preference to custom. However this did not mean either
"reform” or “"codification” of Muslim law and till date both these have been
resisted by the patriarchal forced in the garb of religion. Broadly the Islamic
scheme of inheritance discloses three features, which are markedly different
from the Hindu law of inheritance:

(i) the Koran gives specific shares to certain individuals

(ii) the residue goes to the agnatic heirs and failing them to uterine heirs
and

(iif) Bequests are limited to one-third of the estate, i.e., maximum one-
third share in the property can be willed away by the owner

The main principles of Islamic inheritance law which mark an advance

75. Ibid
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vis-a-vis the pre-Islamic law of inheritance, which have significant bearing on
the property rights of women, are:

() the husband or wife was made an heir
(i) females and cognates were made competent to inherit

(i) parents and ascendants were given the right to inherit even when
there were male descendants and

(iv) As a general rule, a female was given one half the share of a male.

The newly created heirs were mostly females; but where a female is
equal to the customary heir in proximity to the deceased, the Islamic law
gives her half the share of a male. For example, if a daughter co-exists with
the son, or a sister with a brothehe female gets one share and the male
two shares.

D. CHRISTIAN WOMAN'S RIGHT

The Indian Christian widow's right is not an exclusive right and gets
curtailed as the other heirs step in. Only if the intestate has left none who
are of kindred to him, the whole of his property would belong to his widow
Where the intestate has left a widow and any lineal descendants, one third of
his property devolves to his widow and the remaining two thirds go to his
lineal descendants. If he has left no lineal descendents but has left persons
who are kindred to him, one half of his property devolves to his widow and
the remaining half goes to those who are of kindred to Amother anomaly
is a peculiar feature that the widow of a pre-deceased son gets no share, but
the children whether born or in the womb at the time of the death would be
entitled to equal shares. Where there are no lineal descendants, after having
deducted the widow's share, the remaining property devolves to the father of
the intestate in the first instance. Only in case the father of the intestate is
dead but mother and brothers and sisters are alive, they all would share
equally If the intestate's father has died, but his mother is living and there are
no surviving brothers, sisters, nieces, or nephews, then, the entire property
would belong to the motheA celebrated litigation and judgment around the
Christian women's property rights Mary Roy v Sate of Kerala & other$
in which provisions of theTravancore Christian Successiéwt, 1092 were
challenged as they severely restricted the property rights of women belonging
to the Indian Christian community in a part of south India formerly called
Travancore.The said law laid down that for succession to the immovable
property of the intestate is concerned, a widow or mother shall have only life
interest terminable at death or on remarriage and that a daughter will be
entitled to one-fourth the value of the share of the son or Rs 5000 whichever
is less and even to this amount she will not be entitled on intesifacy
streedhan (woman's property given to her at the time of her marriage) was
provided or promised to her by the intestate or in the lifetime of the intestate,
either by his wife or husband or after the death of such wife or husband, by

76. 5 (1950) SCR 747
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his or her heirs. These provisions were challenged as unconstitutional and void
on account of discrimination as being violative of right to equality uAdizle

14 of the ConstitutionThe Writ Petition was allowed by the Supreme Court
and the curtailment of the property rights of Christian women in former
Travancore was held to be invalid on the ground that the said/Astatetood
repealed by the subsequent Indian SuccesAminof 1925 which governs all
Indian Christians. Howeverthe provisions were not struck down as
unconstitutional since the Court felt that it was unnecessary to go into the
constitutionality issue of the provisions as they are in any case inoperable due
to the over-riding effect of the ISA.

E. PARSI WOMAN'S RIGHT

Prima facie the property rights of the Parsis are quite gender just.
Basically a Parsi widow and all her children, both sons and daughters,
irrespective of their marital status, get equal shares in the property of the
intestate while each parent, both father and mptber half of the share of
each child. Howeveron a closer look there are anomalies: for example, a
widow of a predeceased son who died issueless, gets no share at all.

V. INDIAN WOMAN'S RIGHT TO LAND

Another continuing area of discrimination is that Indian women continue
to be deprived of the agricultural land. Section 4(2) of the HSA exempts
significant interests in agricultural land from the purview of the Hindu
SuccessiorAct 1956. The personal laws of other religious denominations also
do not expressly speak of agricultural land and the agricultural lands continue
to be covered by the existing laws providing for the prevention of
fragmentation of agricultural holdings or for the fixation of ceilings or for the
devolution of tenancy rights in respect of such holdings. Such laws are made
part of IX Schedule which takes them out of the purview of judicial review
though in | R. Coelho v Sate of Bmil Nadd’, the Supreme Court has
ruled that this cannot be done without any justification.

Hence, interests in tenancy land devolve according to the order of
devolution specified in the tenurial laws, which vary by state. Broatly
states fall into three categories:

() In the southern and most of the central and eastern states, the tenurial
laws are silent on devolution, so inheritance can be assumed to follow the
'‘personal law', which for Hindus is the HSA.

(i) In a few states, the tenurial laws explicitly note that the HSA or the
'‘personal law" will applyBut,

(i) in the north-western states of Haryana, Punjab, Himachal Pradesh,

Delhi, Uttar Pradesh, and Jammu & Kashmir the tenurial laws do specify
the order of devolution, and one that is highly gender-unequal. Here (retaining

77. JT 2007(2) SC 292
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vestiges of the old Mitakshara system) primacy is given to male lineal
descendents in the male line of descent and women come very low in the
order of heirs.Also, a woman gets only a limited estate, and loses the land
if she remarries (as a widow) or fails to cultivate it for a year or two.
Moreover in Uttar Pradesh and Delhi, a 'tenant' is defined so broadly that this
unequal order of devolution effectively covers all agricultural land. Where
there is holding by both spouses as tenants in common, women are almost
never asked whose share of the land should be brought under ceiling while
assessing family land for declaring surplus.

V. CONCLUSION

Thus it is seen from the foregoing discussions that custom having the
force of law is still very strong in the area of property rights at least.
Agricultural land is the most important form of rural property in India; and
ensuring gender-equal rights in it is important not only for gender justice but
also for economic and social advancement. Gender equality in agricultural land
can reduce not just a woman's but her whole family's risk of pouadrease
her livelihood options, enhance prospects of child survival, education and health,
reduce domestic violence, and empower women.

As more men shift to urban or rural non-farm livelihoods, a growing
number of households have become dependent on women managing farms and
bearing the major burden of family subsistence. The percentagie décto
female-headed households is already large and growing. These include not just
widows and deserted and separated women, but also women in households
where the men have migrated out and women are effectively farming the
land. These women shoulder growing responsibilities in agricultural production
but will be constrained seriously by their lack of land titles.

°
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LODGING OF FIRST INFORMATION REPORT
BY POLICE OFFICER IN CHARGE :

THE JUDICIAL TREND HANGS BETWEEN ITS
DISCRETIONARY OR MANDATORY NATURE
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ABSTRACT

One of the ways of putting criminal law into motion is
lodging the First Information Report. The Criminal
Procedue Code vests this function in the Officer in
Charge of a Police t@tion. The lodging of the First
Information eport or registering the case oneceipt of
information egading commission of cognizable offence is
mandatoy or it is discetionaly on the par of the police
officer in chage has emained unsettled. The cauhas
taken divegent views. Ther is a need to settle the
controversy at est.

Key words: Section 154 Criminal Prcedue Code - First
Information Repor - Nature of - Mandatoy or
discretionaty

INTRODUCTION

Recently a bench comprising three judges of the Supreme Court of India
has requested the Chief Justice to refer the matter to a constitutional bench
of at least five judges to pronounce authoritatively on an issue of vital
importance in the administration of criminal justice. The issue raised was
whether under Section 154 of the Criminal Procedure Code, 1973 a police
officer - in - charge of a police station is bound to register a first information
report or he has been given some latitude in law to conduct preliminary
enquiry before registering the first information regofithe nature of law has
been viewed in various ways. The liberal theory of law - also known as ruling
theory of law - has two parts, namelggal positivism and utilitarianisnwWhile
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Bhandari and Dipak Misra, JJ.
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the theory of legal positivism holds that the truth of legal propositions consists
in the facts about the rules that have been adopted by specific social
institutions, utilitarianism holds that the law and its institutions should serve the
general welfaré.In this backdrop, an attempt has been made to analyse the
approach of the judiciary on the aforesaid issue with a view to suggest that
both the parts of ruling theory of law are not independent rather they are
intertwined for a purpose of creating a better social order

I. First Information Report: Object and Legislative History

In absence of organized government, every man is wolf to every other
man. In an atmosphere of hate, fear and mutual distrust, everybody is at war
with everybody Thus, peace is to be bought wherever it can be folihd.
men entered into a compact, under the circumstances, the 'Mortal God' was
constituted. The sovereign power in State came through the agreement
whereby everyone agreed to transfer all his power and strength upon one man
for the purpose of promoting the peace, safety and convenience®d®aite
is one of the functionaries of the State through which State administers
criminal justice. Thus, the police play a very important role in maintaining
peace and order on the one hand and investigation feficef on the other

The principal object of the first information report is to set the criminal
law into motion? Investigation usually starts on information relating to the
commission of an offence given to an officer - in - charge of a police station
and recorded in the manner provided under section 154 of the Criminal
Procedure Code, 1973The Privy Council had observed iBmpeor V.
Khawaza Nazim Ahmadthat report was not the condition precedent for
setting the criminal law into motion and the Police officer may investigate into
the commission of a cognizable offence even without répdie Privy
Council had held that in truth the provisions of the first information report was
to obtain early information of alleged criminal activityo record the
circumstances before there is time for them to be forgotten or embellished.

Section 139 of the Criminal Procedure Code, 1861 which was passed by
the Legislative Council of India, provided that 'every complaint or information'
made to the officer in charge of a police Station should be reduced into
writing. This provision was subsequently modified by Sectid®? Df the

2. See, Dworkin, Ronaldlaking Rights SeriouslyUniversal BookTraders, Delhi, First
Indian Reprint (1996)

3. See, BodenheimgEdgar JurisprudenceThe Philosophy and Method of the Law
Fourth Indian Reprint, Universal Law Publishing Co. Pvt. Ltd. New Delhi (2004)

4. Hasib v Sate of BiharAIR 1972 SC 283

5. AIR 1945 PC 18. Similar view was taken itat® of U.Pv. Bhagwant Kishore Joshi
AIR 1964 SC 221 where it was observed that though ordinarily investigation is
undertaken on information received by a policécef, the receipt of information
is not a condition precedent for investigation.

6. See, for contrary viewMahindro v Sate of Punjab 2001 (9) SCC 581 where it was
held that the registration of a case is a sine qua non for starting investigation.
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Criminal Procedure Code, 1872 and it read 'every complaint' preferred to an
officer in charge of a police station shall be reduced into writing. Subsequently
in the Criminal Procedure Code, 1882 the word ‘complaint’ which earlier

existed was deleted and it retained the expression 'information'. It is manifest
that the condition which is sine qua non for recording the first information

report is that there must be information and that information must disclose a
cognizable offence.

All the functions of law mayaccording to Bentham, be referred to four
heads: to provide subsistence, to produce abundance, to favour edqoality
maintain security To him of these four ends of legal regulation of security
was the principal and paramount. Security demands that a man's person, his
honour his property and his status be protected and maintaiSeduring of
the conditions of social life is the aim of laWwhe element of compulsion is
central to it. The police officer in charge on receiving information is expected
to reach at the place of occurrence as early as possible. It is the duty of the
State to protect the life of an injured person and it is implicit duty and
responsibility of the police &iter® The conditions of social life cannot be
secured unless the Station House Officer lodges the First Information Report
disclosing the commission of cognizable offence.

. LODGING FIR: MANDATORY IN NATURE

There is one line of thought that registering the First Information Report
on information of commission of cognizable offence is mandatory and the
police oficer is duty bound to register the same.3ate of Hayana v Ch.
Bhajan Lal® the Court dealt with the legal principles governing the registration
of a cognizable offence. The legal mandate enshrined in Section 154 (1) is
that every information relating to commission of cognizable offence should be
entered in a book to be kept by the police officer-in-Charge and this act of
entering the information in the said book is known as registration of crime or
case. The Police Officer in Charge cannot insist upon any enquiry before the
registration of the crime. The Supreme Court observed:

At the stage of registration of a crime or a case on the basis of the
information disclosing a cognizable offence in compliance with the mandates of
Section 154 (1) of the Code, the concerned police officer cannot embark upon
an enquiry as to whether the information given by the informant is reliable and
genuine or otherwise (emphasis supplied) and refuse to register a case on the
ground that the information is not reliable or credible. The officer in charge
is statutorily obliged to register a case and then to proceed with the
investigation in accordance with ld

In Bhajan Lal Casethe Supreme Court referring to Section 41 of the
Criminal Procedure Code very categorically suggested that the police officer

See, Ogden, C.K. (Ed.) The Theory of Legislation (1931), London.

Animireddy . Public ProsecutoHigh Court ofA.P. AIR 2008 SC 1603

AIR 1992 SC 604 bench comprised Ratnavel Pandian and Jayachandra Reddy
0. Id. at 613 per Ratnavel Pandian, J.
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in charge is bound to lodge the first information and he had no discretion
comparable with the expression ‘credible’ or 'reasonable suspicion' as such
expressions did not exist under Section 154 of the Code. Such expressions
were purposefully included in Section 154 of the Code. The Supreme Court
observed that:

the legislature in its collective wisdom has carefully and

cautiously used the expression 'information’ without qualifying

the same as in Section 41 (1) (a) or (g) of the Code wherein

the expressions "reasonable complaint" and "credible

information" are used. Evidentlyhe non - qualification of the

word "information" in Section 154(1) unlike Section 41 (1) (a)

and (g) of the Code may for the reason that the police

officer should not refuse to record an information relating to

the commission of a cognizable offence and to register a case

thereon on the ground that he is not satisfied with the

reasonableness or credibility of the information. In other

words, "reasonableness" or "credibility" of the said information

is not a condition precedent for registration of a case.

The Supreme Court irBahajan Lal casethus held that if any
information disclosing a cognizable offence is laid before an officer - in -
charge of a police station satisfying the requirements of Section 154 (1) of the
Code, the said police officer had no other option except to enter the substance
thereof in the prescribed form, that is to ,s&y register a case on the basis
of such information.

In Superintendant of PoliceCBI v. Tapan Kumar Singf the Calcutta
High Court while exercising revisional jurisdiction, quashed the General,Diary
the first information report and the investigation undertaken by the
Superintendant of Police, CBI. The Superintendant of Police, CBI in this case
received information on telephone from reliable source which were recorded
in the General DiaryThe fact stated in the General Diary was that the
accused was a corrupt official and was in the habit of accepting illegal
gratification; he had demanded and accepted cash to the tune of rupees one
lakh approximately and he would be carrying the said amount while going out
station by train. The information so recorded made a categorical assertion that
the accused had accepted a sum of rupees one lakh by illegal gratification and
was carrying the said amount with him while going outstation by train on that
day The assertions in its face value were clearly afenck of criminal
misconduct under Section 13 of the Prevention of Corrupficty 1988.
Criminal misconduct is a cognizable offence having regard to second item of
the last part of Schedule | of the Criminal Procedure Code. The issue was
whether or not the said information could be treated as the first information
report. Quashing the order of the High Court, the Supreme Court observed
that:

11. Ibid.
12. AIR 2003 SC 4140
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What is of significance that the information given must
disclose the commission of a cognizable offence and the
information so lodged must provide the basis for the police
officer to suspect the commission of a cognizable offéhce.

Futher the Court observed :

At this stage it is enough if the police officer on the basis of

the information given suspects the commission of cognizable
offence and not that he must be convinced or satisfied that
a cognizable offence has been committed. If he has reasons
to suspect, on the basis of information received, that a
cognizable offence may have been committed, he is bound to
record the information..**

In Ramesh Kumariv. Sate (NCT of Delhi)®> where the grievance of
the appellant was that information of cognizable offence was given to the
Station House Officer but no case was registered in terms of the mandatory
provision contained in Section 154 (1) of the Criminal Procedure Code. The
court on the one hand observed that:

Genuineness or otherwise of the information can only be
considered after registration of the case. Genuineness or
credibility of the information is not the condition precedent for

the registration of the case.

In Ramesh Kumari caseghe Court concluded that there was no doubt
that the provision of Section 154 of the Code is mandatory and the concerned
officer is duty bound to register the case on the basis of such information
disclosing cognizable offence. The Court in this referred to the following
observation made irBtate of Hayana v. Bhajan Lal":

that if any information disclosing a cognizable offence is laid
before an officer - in - charge of a police station satisfying
the requirements of Section 154(1) of the Code, the said
police officer has no other option except to enter the
substance thereof in the prescribed form, that is tq say
register a case on the basis of such information.

In Madhu Balav. Suesh Kumaf® the court observed that in view of
Section 156 (1) of the Code and the Rules framed under the Policd861
the police are duty bound to formally register a caseAlegque Padamsee
v. Union of Indi&® the petitioners approached the Supreme Court under

13. Id. at 4145 per B..PSingh J.

14. 1d. at 4145-46

15. AIR 2006 SC 1322

16. Id.at 1323 per Sema and Lakshmanan, JJ.

17. AIR 1992 SC 604

18. Id. at 614; See also, Parkash Singh Badahtate of PunjabAIR 2007 SC 1274

19. AIR 1997 SC 3104

20. 2007 Cri LJ 3729 (SCThe Bench comprised three judges, namitijit Pasayat,
Balasubramanyan and Jain, JJ.
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Article 32 of the Constitution of India because of inaction on the part of the
officials who did not act on the report lodged. The grievance was that though
commission of offence, making speeches which were likely to disturb
communal harmony in the country and to create hatred in the minds of the
citizens against the persons belonging to minority communmnitiyich is
punishable under the Indian Penal Code was disclosed but the police officials
did not register the First Information Report. The petitioners prayed the
Supreme Court to issue a writ of appropriate nature directing the police
officials to register the case. It was contended by the counsel for the
petitioners that undoubtedly the commission of cognizable offence was
disclosed the police officials were not justified in not registering the First
Information Report. The Supreme Court though did not issue the writ and held
that if any person is aggrieved by the inaction of the police officials in
registering the FIR, the modalities contained in the Criminal Procedure Code
are to be observed and adopted. Howevlee Supreme Court observed:

Whenever any information is received by the police about the
alleged commission of offence which is cognizable one there
is a duty to register the FIR. There can be no dispute on that
score®

The Supreme Court further observed:

The correctposition in law therefore, is that the police
officials ought to register the FIR whenever facts brought to
their notice show that cognizable offence has been made
out?

In cases analysed in this part hold the view that the police officer in
charge of police station is duty bound to register the case by lodging the FIR.

[ll. LODGING FIR: DISCRETIONARY IN NATURE

There is however another view that on receipt of information of
commission of a cognizable offence the police may also make a preliminary
enquiry into the matter as there was no prohibition on such enquiry before
lodging the first information report. Ii&ate of U.P v. Bhagwant Kisha
Joshf®, the Supreme Court observed:

that in absence of any prohibition in the Code, express or
implied, | am of the opinion that it is open to police officer
to make preliminary enquiries before registering an offence
and making a full scale investigation into*it.

The Full Bench of Kerala High Court itate of Keralav. M.J.
Samuefruled that it is not necesgathat every piece of information howeyer
vague, indefinite and unauthenticated should be recorded as first information
for the sole reason that such information was the first, in point of time, to be

21. Id at 3730 pedArijit Pasayat, J.

22. 1d. at 3731

23. AIR 1964 SC 221

24. |d at 227 per Mudholkar]. and Subbarao, J. concurred.
25. AIR 1961 Ker 99 (FB)
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received by the police regarding commission of an offence. Cryptic information
is hardly sufficient for discerning the commission of nay cognizable offence.
Under Section 154 fothe Code the information must unmistakably relate to
commission of cognizable fehce®* In P. Sirajuddin v. Sate of Madra$¥,

it was observed that before a public servant, whatever be his status is publicly
charged with acts of dishonesty which amount to serious misdemeanour or
misconduct of the type alleged in this case and first information is lodged
against him, there must be some suitable preliminary enquiry into the allegation
by a responsible @ter.

In Shashikantv. Central Bueau of Investigatioc, the appellant made
an anonymous complaint alleging corrupt practice and financial irregularities on
the part of some of the members of Special Police Force - Central Bureau
of Investigation. On the basis of this information, a preliminary enquiry was
conducted it was opined by the investigating officer not to register a first
information report and holding a departmental enquiry against the concerned
officers was recommended. The question which arose for consideration was
whether it was obligatory to lodge a first information report and carry out a
full fledged investigation about the truthfulness or otherwise of the allegation
made in the anonymous complaint. The Central Government which made CBI
Manual providing guidelines for functioning of the CBI and it is imperative that
the CBI adheres scrupulously to the provisions of the Manual in relation to its
investigative functions. Under the CBI (Crime) Manual, 1991 a distinction has
been made between preliminary enquiry and a regular case because it provides
clearly for a preliminary inquityThe preliminary enquiry may be converted
into a regular case as soon as sufficient material becomes available to show
that prima facie there has been commission of cognizable offence. The
preliminary enquiry by the police before lodging the first information report
was held to be permissible under the Code as there was no prohibition on it.
Moreover on an anonymous complaint the policdicgfr in this case, under
the CBI Manual, was competent to make a preliminary enquiry when an
allegation of corruption was made on the part of public servant and the
recourse to observance of CBI Manual under the circumstances could not be
said to be unfair
In Binay Kumar Singhv. Sate of Bihaf’, the conviction and sentence

under Section 302 read with Section 149 of the Indian Penal Code was
challenged. In this case, murder took place wherein 13 persons lost their lives
and 17 other were badly injured along with burning of several mute cattle
alive and dwelling hoses. Though the interpretation of Section 154 of the
Code was not directly in issue but the Supreme Court observed that:

Under Section 154 of the Code the information must

unmistakably relate to commission of cognizable offence and

it shall be reduced into writing (if given orally) and shall be

26. Binay Kumar Singh vSate of BiharAIR 1997 SC 322
27. AIR 1971 SC 520 per Mitted

28. AIR 2007 SC 351

29. Supra note 26.
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signed by its meker. The next requirement is that the
substance thereof shall be entered in a book kept in the
police station in such form as the state government has
prescribed. . . The police officer in charge is not obliged to
prepare FIR on any nebulous information received from
somebody who does not disclose any authentic knowledge
about commission of the cognizable offence. It is open to the
officer in charge to collect more information containing details
about the occurrence, if available, so that he can consider
whether a cognizable offence has been committed warranting
investigation theret®. (Emphasis supplied)

In Rajinder Singh Katochv. Chandigah Administratior®, the
Supreme Court on the one hand declared that the police officer in charge was
bound to lodge the report and register the case but on the other hand
suggested that preliminary enquiry before registering the case was permissible
in order to ascertain the genuineness of the information. The Court observed:

Although the police officer in charge of a police station is
legally bound to register a first information report in terms of
section 154 of the Criminal Procedure Code, if the allegation
made by them give rise to an offence which can be
investigated without obtaining any permission from the
magistrate concerned; the same by itself, howeglees not
take away the right of the competent officer to make a
preliminary enquiry in order to find out as to whether the first
information sought to be lodged any substance or*not.

The principles of law must be closer to the realities of hard life. In a
case where one goes to lodge an FIR and the State machinery responds that
there will be a preliminary enquiry first and if truth was found then FIR would
be registered, it would simply add to the misery and plight of an already
shattered victim. The better course on the part of the state machinery would
be to register a case and then investigate the matter according. tdhieng
may be a question whether law is just a means for the exercise of
administrative or political power or it has a function as a medium of social
integration. When all other mechanisms of social integration are exhausted,
law provides some means for keeping together complex and centrifugal
societies lest the societies should fall into pieces, says Habermas. In fact, law
stands as a substitute of other integrative mechanism. Law requires from its
addressee nothing more than norm conformative behavibunust meet the
expectation of legitimacy so that it is open to the people to follow the norms
out of respect for the la® Haberma acknowledged that the legal system

30. Id. at 326 per Thomas, J.

31. AIR 2008 SC 178

32. Id at 179 per Sinha, S.B. and Bedi, H.S. JJ.

33. See, Jugen Habermas, Between Facts and NomwsAuthor's Reflections quoted
in Llyod's Introduction to Jurisprudence, Seventh Edition (2001), International
Students Edition, Sweet and Maxwell, London.
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must be 'socially effective' and 'ethically justified’. It brings tension between
facticity (legitimacy) and validity which has been explained by Cotterrel as:

Law's facticity is its character as a functioning system,
ultimately, coercively guaranteedo understand this facticity

is to understand social or political power working through law
Law's validity however . . .is a matter of its normative
character its nature as a coherent system of meaning, as
prescriptive ideas and valuéegalidity lies ultimately in law's
capacity to make claims supported by reason, in a discourse
that aims at and depends on agreement between citfzens.

On several occasions, it has been argued that it would not be advisable
to lodge the first without making any preliminary enquiries as it may affect the
liberty of alleged accused. The grounds may be briefly discussed under the
following heads:

(i) Medical Negligence:

Sometimes it is argued that in case of allegations relating to medical
negligence on the part of doctors, the Supreme Court clearly held that no
medical professional should be prosecuted merely on the basis of the
allegations in the complaifit. There should be an in depth enquiry into the
allegation relating to negligence and this necessarily postulates a preliminary
enquiry before registering an FIR before entering on investigation. It is
submitted that the direction of the Court in those cases were to the effect
that a medical professional should not be prosecuted on flimsy ground instead
there should be a detail enquiry into the incident. The purpose of First
Information to start investigation will be frustrated where preliminary enquiry
is conducted by the police.

(i ) Mis- use of Criminal Process:

In support of the contention that before lodging FIR and registering the
case a preliminary enquiry should be done, is argued that provisions like
section 498A of the Indian Penal Code, meant to be a measure of protection
may turn out to be an instrument of oppressionPtaeti Guptav. Sate of
Jharkhand®, the Court pointed out the rapid increase in filing of complaints
which are not bona fide and are filed with oblique motives. Such false
complaints lead to insurmountable harassment, agony and pain to the accused.
The allegations of the complainant in such cases should be scrutinized with
great care and circumspection. Drawing inference from this observation it is
argued that before registering an FIR it is advisable to undertake a preliminary
enquiry in order to verify at least the identity of the complainant and his
residential address. It may be submitted here that all these verifications may

34. As quoted by Freeman, M.D.A. in Llyod's Introduction to Jurisprudence, Seventh
Edition (2001) at 693, International Students Edition, Sweet and Maxwell, London
35. State of M.P v. Santosh KumaAIR 2006 SC 2648; DrSuresh Gupta.\Govt. of
NCT of Delhi AIR 2004 SC 409
36. AIR 2010 SC 3363
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also be done during investigation subsequent to lodging the First Information
Report.

(i) lodging FIR an administrative function:

It is argued that the literal interpretation of Section 154 would mean the
registration of FIR to a mechanical act. The registration of FIR results into
serious consequences for the alleged accused and it may result in loss of
reputation, impairment of his libertynental anguish and stigma. It is thus
reasonable to assume that the legislature could not have contemplated that
lodging of first information report was a mere mechanical act on the part of
the police officer in charge. The registration of FIR under Section 154 of the
Code is an administrative act and thus it must be based on application of
mind, scrutiny and verification of the facts. The rule of law demands that an
administrative act should never be a mechardical.

In Seviv. Sate of Bmil Naddi®, where the police fiter in chage of
police station received information on telephone that there was rioting and
some persons were stabbéd he was not satisfied whether the information
disclosed any cognizable offence, he made an entry in the General Diary and,
without registering any FIR, proceeded to the spot to verify the information.
Under such a circumstance the action on the police officer in charge was held
to be justified. It was however quite strange on the part of the police officer
that he took the FIR book with him to the place of occurrence while this book
is supposed to be at the police station.

(iv) Impact of Article 21 on Section 154 CrPC

There is a need to consider the impactAdicle 21 of the Constitution
of India on Section 154 of the Criminal Procedure Code. The Court has
appliedArticle 21 on several occasions in matter relating to criminal Tave
expression "law" contained iArticle 21 necessarily postulates law which is
reasonable and not merely statutory provision irrespective of its reasonableness
or otherwise.The requirements ofrticle 21 are implicit in Section 154The
provisions of Section 154 Criminal Procedure Code must be read in the light
of Article 21 of the Constitution and thus before registering an FIR théoS
House Officer must have a prima facie satisfaction that there is commission
of cognizable offence.

(v) Interpretation of word "shall": Directory or Mandatory

The use of word "shall" in section 154 is mandatory or directory has
been an issue. The Supreme Court on various occ#sioas observed that

37. State v Dr. R.C.AnandAIR 2004 SC 3693; Mansukhldithaldas Chauhan. \&ate
of GujaratAIR 1997 SC 3400. Both the cases were on the issue of sanction by the
authority to prosecute and it was held that the grant of sanction requires
application of mind by the sanctioning autharity

38. AIR 1981 SC 1230 Chinnappa Reddy and Bahrul Islam, JJ.

39. Sainik Motors, Jodhpur.\&ate of Rajastha\IR 1961 SC 1480; tate of U.Pv.
Babu Ram UpadhyayAlR 1961 751; Shivjee Singh WagendraTiwary AIR 2010
SC 2261
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though the word 'shall' raises a presumption that the provision is imperative
but it may be rebutted by other considerations such as object and scope of
enactment.Thus the word "shall' may be construed directory also.P.Ih

Rajan v. TPM. Sahif® the issue was the fett of non - publication of
electoral roll on the validity of election result and the Supreme Court was to
discuss the principles as to whether a statute is mandatory or direthery
court had observed that a statute must be read in its text and context.
Whether a statute is directory or mandatory does not refer to the words
"shall" or "may" used therein. Such questions must be answered having regard
to the purpose and object it seeks to achiévearovision in a statute which

is procedural in nature although employs the word "shall" may not be held to
be mandatory if thereby no prejudice is caused, the Court obseérifethe

police does not register FIR, it is argued, no prejudice is caused to the
complainant as effective remedies are available to him under various sections
like 154 (3), 156, 190 of the Criminal Procedure Code. Such an argument is
tenable where the informant approaches higher authorities without exhausting
the remedy available at the lower level. The question may arise where other
remedies are available at higher level, should the police officer in charge not
lodge an FIR. There is a need to restore faith and confidence among the
people that the criminal justice adequately provides some initial satisfaction to
the aggrieved party by registering the case where the offence disclosed by
such information happens to be cognizable.

(vi) Availability of Alternatives Procedure in the Code:

Sometimes it is argued that where the police officer in charge refuses to
lodge the First Information Report, the informant may take other legal recourse
provided under Sections 154 (3), 156 (3) 190 and 202 of the Criminal
Procedure Cod&.It may also be argued that the non-registration of an FIR
does not result in crime going unnoticed or unpunished. The registration of
FIR is only for the purpose of making the information about the cognizable
offence available to the police and to the judicial authorities at the earliest
possible opportunitySimilarly, the delay in lodging an FIR does not necessarily
result in acquittal and delay can be satisfactorily explained. Such argument
may affect the credibility of the State. It may be submitted that the police
officer in charge of police station must mandatorily lodge the report and
register the case and start his investigation according to Illawcase, the
police officer investigating the case arrives at a conclusion that it was false
and concocted information he may submit the investigation report to the
competent magistrate and initiate proceeding against the informant whose name
and particulars are available with the police.

40. AIR 2003 SC 4603/.N. Khare CJ. , Brijesh Kumar and S.B. Sinha, JJ.
41. Id. at 4615
42. Supra note 19
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(IV) GUIDELINES FOR REGISTERING AND NON - REGISTERING
OF FIR: TOWARDS A BALANCE

In Lalita Kumari cas&, the Senior Counsel for the State of Maharastra,

submitted that it was not possible to put the provisions of section 154 Criminal
Procedure Code, 1973 in any straight jacket formula. Howseene guidelines

can be framed as regard to registration and non registration of FIR. He
suggested following guidelines:

1.

Normally in the ordinary course a police officer should record an FIR,
if complaint discloses a cognizable offence. In exceptional cases,
where the [police officer has reason to suspect that the complaint is
motivated on account of personal or political rivalhe may defer
recording of the FIR, and take a decision after preliminary enquiry

In cases of complaints which are result of vendetta like complaints
under Section 498 Penal Code, the police fer should be slow in
recording an FIR and he should record an FIR only if finds a prima
facie case.

Police officer may also defer recording of an FIR, if he feels that the
complainant is acting under mistaken belief.

The police officer may also defer the recording of an FIR if he finds

that the facts stated in the complaint are complex and complicated
involving financial contents like criminal breach of trust, cheating etc.

Where the police officer in charge of a police station decides to defer
the registration of an FIR, the following steps should be followed:

a. The police officer must record the complaint in the Station/
General DiaryThis will ensure that there is no scope for manipulation
and if subsequently he decides to register and FIR, the entry in the
Station/General Diary should be considered as the FIR.

b. The police officer in charge should immediately report the
matter to the superior police officer and convey him the reason or
apprehension and take permission for deferring the registration of FIR.
A brief note of this should be recorded in th&ti®n Diary

C. The police officer should disclose to the complainant that he is
deferring registration of FIR and call upon him to comply with such
requisitions the police officer feels necessary to satisfy him about the
prima facie credibility of the complaint. The police officer should
record this in &tion Diary All this is necessary to avoid any change
as regard to delay in recording the FIR.

In view of the above suggested guidelines, it would be pragmatic to

submit that the police officer should mandatorily lodge the FIR where the
information discloses commission of cognizable offence. If the information was
found to be true during the investigation, the police will submits its report to
the magistrate according to law otherwise may submit its closure report with
recommendation to initiate proceedings against the informant. Such an approach

43. Supra note 1
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will be a balance between right and duty on the part of the informant.

V. CONCLUSION

Thus, where law provides for lodging of the First Information Report in
cognizable offences and the Police officer refuses do so, it not only affects
the safety and peace but also may lead to emotional outburst of the people
because the immediate effect of crime agitates the human mind. There is thus
a likelihood of people taking the law in their own hand which may lead to law
and order problem. In case the Police lodge the First Information Report and
investigate into the mattethe emotional rage may subside to a great extent
and problem of law and order may not erupt. It may therefore be submitted
that where the information discloses the commission of cognizable offence, it
should be mandatory for the officer-in-charge of a police station to lodge the
First Information Report and then to proceed for investigation.

°
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ABSTRACT:

Custodial violence is utter violation of human rights and
human dignity It is most heinous crime which astes
public faith in criminal justice system and eates
criminogenic atmospher It is committed by the police
officer who has @sponsibility to potect the public fim
crime and has duty to check theoptem of crime and
criminality. Custodial violence is mainly committed for
extracting informations and confessions during
investigation. Reasons behind custodial violence &aulty
training of police officers, excessive work load over police
officers; police officers consider themselves above the law
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becoming mor and moe alarming. Now a days law
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be analyzed to suggest effective measufor pevention
of custodial violence.
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INTRODUCTION

Custodial violence resultant of torture and atrocities committed by police
officers against persons in custody by the use of third degree methods is
creating a great challenge before criminal justice system. Criminal Justice
system has been evolved to prevent the crime, to identify criminals, to collect
evidences, to penalize criminals and ultimately to save the society from crime
and criminals. Police is most important constituent of criminal justice system

O Associate Professdraw School, BHU, singhpradeepk@hotmail.com.
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and have responsibility to enforce criminal lawolice oficers have
responsibility to save the society and protect the societal members. Now days
cases are continuously coming in media and also before courts alleging abuse
of police powers and commission of custodial violence. If polideeasf the
protector himself commits crime of custodial violence, ifeats whole criminal
justice system. People lose faith in police, law and justice. People do not
believe in police investigation; therefore also do not have faith in criminal
justice system. This situation gives rise in increase of crime rate. Crime of
custodial violence is committed by policefioér, the protector and main part

of state law enforcement machinerggainst the helpless person in police
custody who should be protected by policéicef. Therefore in this era of
human rights consciousness custodial violence is considered as most ghastly
and heinous offense.

1. CUSTODIAL VIOLENCE DEFINED

Custodial violence is very broad term and it includes deaths, rapes,
tortures, illegal arrests and detentions, false implications, disappearances from
police custody and other abuses of police powers. In common word custodial
violence refers to torture in police custodit is very heinous dénse
committed by police officers, who have responsibility to protect the citizens.
Supreme Court of India observed that:

"Custodial violence, including torture and death in the lock-ups,

strikes a blow at the rule of lawvhich demands that the

powers of the executive should not only be derived from law

but also that the same should be limited by.l&@ustodial

violence is a matter of concern. It is aggravated by the fact

that it is committed by persons who are supposed to be the

protectors of the citizens. It is committed under the shield of

uniform and authority in the four walls of a police station or

lock-up, the victim being totally helpless. The protection of an

individual from torture and abuse by the police and other law

enforcing officers is a matter of deep concern in a free

society"*
Custodial violence is infliction of physical pain and discomfort or psychological
and mental pain. Custodial violence is essentially an instrument to impose the
will of police officer over the helpless person in custody by suffering. Custodial
violence is utter violation of human dignity and it distorts individual personality
of sufferer Supreme Court observed that:

"No violation of any one of the human rights has been the
subject of so many conventions and declaration as "torture" -
all aiming at total banning of it in all forms, but in spite of the

commitments made to eliminate torture, the fact remains that
torture is more widespread now than ever before. "Custodial

1. D.K. Basu VSate of Vést Bengal(1997) SCC 416 at.424.
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torture" is a naked violation of human dignity and degradation
which destroys, to a very large extent, the individual
personality It is a calculated assault on human dignity and
whenever human dignity is wounded, civilization takes a step
backward - flag of humanity must on each such occasion fly
half-mast.®

Custodial violence is mainly committed by the police officer during
interrogation. Convention againsforture and other Cruel, In-human or
Degrading Treatment or Punishment 1984 defines torture as:-

"Torture means any act by which severe pain ofesng,
whether physical or mental, is intentionally inflicted on a person
for such purposes as obtaining from him or a third person
information or a confession punishing him for an act he or a
third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person or
for any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation or with the
consent or acquiescence of a public official or other person
acting in oficial capacity It does not include pain or $efing
arising only from, inherent in or incidental to lawful sanctichs."

2. CAUSES OF CUSTODIAL VIOLENCE

The problem of custodial violence is of universal nature particularly in
India police has very bad image for resorting custodial violence in almost
every case. This type of police image has badly affected faith of people in
police ultimately in criminal justice system. People are only fearing to police
but not having any faith. The image of the police was depicted by the Police
Commission:

"The police is far from efficient; it is defective in training and
organization; it is inadequately supervised; it is generally
regarded as corrupt and oppressive; and it has utterly failed to
secure the confidence and cordial cooperation of the pebple."

The cases of custodial violence are utter violation of human rights and human
dignity committed by the person in uniform who has responsibility to check the
problem of crime and criminalityCustodial violence erodes the faith of
citizenry in criminal enforcement machinery and criminal justice dispension
system resulting into problem of lynch law and increase in crime rate. There
are many causes of custodial violence:

2. lbid.
3. Art. 1.1 of ConventiomAgainst Torture, 1984.
4, Police Commission Report 1902150.
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() FAULTY TRAINING OF POLICE OFFICERS

Police Officers are employed for tackling the problem of crime and
criminality. It can only accomplished when crime is properly investigated and
criminal is identified. Furtherit is required that police fifer should collect
evidences properly by which criminal be sentenced. Crime investigation is a
specialized work; investigating officers can perform their duties only when
they are properly trained. Even today in scientifically and technologically
developed era when offenders are using modern know-how in committing
crime, police training institutions are imparting training in old fashion. Therefore,
police officers have no proper investigative skill, but at the same time
investigation of case is compulsive for his employment that's why police
officers usually resort custodial violence. Police officers only know third degree
method and always use custodial violence for investigation of criminal cases.
Custodial violence is resorted by police officers during investigation for
collection of evidences and extracting of confessions. Police Officers are not
trained properly for collection of evidences by use of modern scientific
investigation methods, they use third degree methadsthe complexity and
nature of crime is changing, it is needed that the police officers should be
trained in forensic science and information technalogy

(I) EXCESSIVE WORKLOAD OVER POLICE OFFICERS

Police officers are always pressurized by government and superior
officers to complete investigations speedilyhen crime rate is excessive and
continuously increasing, it is not possible to investigate the case properly by
present police force, therefore police officers use third degree method to
extract confessions, even when accused may not have committed crime and
by this way to complete investigation. Crime rate is increasing day hylmay
India criminal justice system is collapsing due to lack of proper number of
well trained investigating officers. Even the present existing number of
investigating officers is not in the situation to dedicate their full time for crime
investigation as they are indulged in VIP security and maintenance of law and
order Excessive work load, long hours of duty and pressure for speedy
completion of investigation create frustration, anguish and anger in police
officers, which is manifested custodial violence against helpless detainees.
Excessive workload over the police officers is, no doubt, a major cause of
custodial violence.

() POLICE OFFICERS CONSIDER THEMSELVES ABOVE THE
LAW

Police officers have misconception about Criminal Justice System. People
obey the law because they internalize the law which sets a standard and by
this standard pattern of prescriptive behaviors is determined that how an
individual and others ought to behavéhis is principal method and reason for

5. Prof. H.L.A. Hart,The Concept of LawPR80.
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enforcement of criminal lawPolice oficers have misconception about
enforcement of criminal law that the people observe the criminal law because
they fear the law enforcement machinery (police) and due to this fear people
desist from committing criminal behavidfor instilling this fear police &iters
usually use third degree methods. Becker observed that:

"In justifying the existence of his position, the rule enforcer
faces a double problem. On the one hand, he must
demonstrate to others that the problem still exists : the rules
he is supposed to enforce have some point, because infractions
occur On the other hand, he must show that his attempts at
enforcement are effective and worthwhile, that the evil he is
supposed to deal with is in fact being dealt with adequately

Further Becker observed that:

Y A rule enforcer is likely to believe that it is necessary
for the people he deals with to respect him. If they do not,
it will be very difficult to do his job; his feeling of security in

his work will be lost. Therefore, a good deal of enforcement
activity is devoted not to actual enforcement of rules, but to
coercing respect from the people the enforcer deals with." :

(IV) CORRUPTION AND POLITICAL RIVALRY

Corruption is much criticized and rampant problem in India in 21st
century Police personnel are part of society and at the same time they have
enormous powertherefore they have opportunity to misuse of power also.
Due to corruption and bribery police officers make illegal arrest and detention
and during detention detainee is meted with third degree methods. Police
Commission of 1902-03 observed that:

"Extortion and oppression flourished unchecked through all
gradations of officials responsible for the maintenance of law
and ordet®

Police officers have enormous powers of arrest and detention, it is usually
misused. John Beams has given pictorial detail of power of Daroghas in
British India and its misuse:

"They ruled their territories like little kings. Their misdeeds
were legion and always went unpunished, for who would have
temerity to report him to collectohe darogha's powers of
harassment were enormous; he could have a person indicted

6. Howard S. BeckerMoral Entrepreneurs : the Creation and Enforcement of Deviant
category in Deviant BehavioDelos H. Kelly (ed.), § Martin's Press, Nework,
1979, PL9.

7. lbid.

8. Police Commission Repor©p.cit, P5.
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for harbouring a bad character or failing to assist an officer
in arresting a criminal. Obtaining witnesses presented no
problem to the daroghd."

Police force is usually used by ruling echelons against their rivals. This
situation further aggravates the problem of custodial violence like - illegal
arrests, illegal detentions, implication in false cases, fabrication of evidences
and third degree measure applications for extracting confessions and
informations even when person may not have committed any crime.

(V) LACK OF RESPECT FOR HUMAN RIGHTS AND HUMAN
DIGNITY

Human rights are basic rights of all human being and these are needed
to be protected in every situation for protecting the human digRibfice
officers are not properly trained and educated about human rights, importance
of human rights and human dignitjt is important causation of custodial
violence. Human right against custodial violence is also given plaéet.ir21
of Constitution of India as a fundamental right: right to life and personal
liberty. Police oficers particularly dealing with public are not properly educated
persons and therefore general awareness of police officers about basic human
rights instrument is very poodt becomes more aggravated due to public
expectation about early revealing of crime and arrest of criminals. It
pressurizes police officers and because they are completely lacking conscience
for human rights and human dignity protection, police officer arrests all the
suspected persons and applied third degree measures for collection of
evidences and extracting confessions. By torture arrestee confess although he
may not have committed the crime. Supreme Court observed that:

"Police is, no doubt, under a legal duty and has legitimate right
to arrest a criminal and to interrogate him during investigation

of an offense but it must be remembered that law does not
permit use of third degree methods or torture of accused in
custody during interrogation and investigation with a view to

solve the crime. End cannot justify the meafis."

About the causation of custodial violence Supreme Court observed in the
case of Sube SinghV. Sate of Hayana' that:

"Unfortunately police in the country have given room for an

impression in the minds of public that whenever there is a
crime, investigation usually means rounding up all persons
concerned and subjecting them to third degree interrogation in
the hope that someone will spill the beans. This impression
may not be correct, but instances are not wanting where

9. John Beams, Memories of a Bengal Civilian, Chato Wfiddus, London, 1961,
Pp.140-41.

10. D.K. Basu V Sate of Vést Bengal, Op.cit.R433.

11. (2006) 3 SCC 178 atI®3.
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police have resorted such a practice. Lack of training in

scientific investigation methods, lack of modern equipment, lack
of adequate personnel and lack of mindset respecting human
rights, are generally the reasons for such illegal action. One
other main reason is that the public (and men in power)
expect results from police in too short a span of time,

forgetting methodical and scientific investigation is time

consuming and lengthy process. The expectation of quick
results in high profile or heinous crimes, builds enormous

pressure on the police to somehow "catch" the "offender". The
need to have quick results tempts them to resort to third
degree methods. They also tend to arrest "someone" in a
hurry on the basis of incomplete investigation, just to ease the
pressure."

Custodial violence is serious, heinous and ghastly act committed by law
enforcement machinery which violates basic human rights of citizenry and
undermine human dignityfhe main causations of custodial violence are faulty
training of police officers - police officer lack training in scientific investigation
methods and not have modern equipments of investigation. Excessive workload
over the police officers - increasing and excessive workload create frustration
in police officers which usually drain off in form of custodial violence. Police
officers consider themselves as law themselves - they have misconception that
people observe the law because they fear to the police officers, police officers
are not properly educated and trained for respecting human rights, human
values and human dignity and that's why have no guilty feeling in using third
degree measures and now in money oriented capitalist society corruption,
bribery. Police-politician-wealthy people nexus aggravate the problem of
custodial violence. Now in 21st century crime rate and criminality is
continuously increasing and creating fear of victimization to every person in
the world particularly to be victim of terrorisnierrorists always plan and
have ability to cause mass destruction needed to be tackled beforehand. Public
at large and political leaders are now arguing that limited custodial violence
may be permitted for getting information about planning of mass destruction
and terrorist measures from the person holding such information and refusing
to disclose it. This is one more very potent reason of custodial violence and
it legalizes the incidents of custodial violence.

3. INTERNATIONAL CONVENTIONS

Custodial violence causes serious violation of human rights of detainee.
Torture not only dects the physical body of the person but causes painful
wound to the very soul of the detainee and also of the public at large. Society
feels ashamed and scandalized as the protector empowered by the society has
abused the power and brutal power has been used against a societal. member
Custodial violence has become a serious and grave challenge before the
criminal justice system in 21st centur@ustodial violence has not only taken
menacing situation in India but also before whole world. It has become an
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universal challenge before criminal justice system. International community has
convened many conventions and given directions for eradication of problem of
custodial violence.

() GENEVA CONVENTIONS

After the FirstWorld War, Geneva Convention was convened to check
the problem of atrocities during the warkrt,5 prohibits use of custodial
violence against war prisoners and states that "no pressure shall be exercised
on prisoners to obtain information regarding the situation in their armed forces
or their country’ In World War Il again world community seen atrocities
committed against war prisoners, therefore again in Geneva Convention
directions were given for complete ban on custodial torture:

"No physical or mental torture, nor any other form of coercion,
may be inflicted an prisoners of war to secure from them
information of any kind whateverPrisoners of war who
refuses to answer may not be threatened, insulted or exposed
to any unpleasant or disadvantageous treatment of any kind."

In Fourth Geneva Convention the prohibition on torture was broadened and
protection was also provided to civilian persofdicle 32 does not distinguish
between judicial torture designed to extort confessions and extra judicial
torture. Prohibition on torture is complete and covers all forms of torture and
any other measures of brutality whether applied by civilian or military agents.
FurtherArt.3 of the convention prohibits murder of all kinds, mutilation, cruel
treatment and torturg.

(I UNIVERSAL DECLARATION OF HUMAN RIGHTS 1948

Universal Declaration of Human Rights together with International
Covenant on Civil and Political Rights and International Covenant on Economic,
Social and Cultural Rights form the Bill of Rights. Bill of Rights lays down
general principle regarding human rights of individual and renounces all
derogatory practices. Custodial violence is also renounced as being utter
violation of human rights of individuals and derogatory practices. Universal
Declaration of Human Rights provides that:

"No one shall be subjected to torture orctwel, inhuman or
degrading treatment or punishmettt."

12. Art.17 Geneva Convention of 1929.
13. Fourth Geneva Convention, 1949.
14. Art.5 Universal Declaration of Human Rights, 1948.
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(1) CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT
1984:

Custodial violence is universal problem, therefore for tackling this vice
United Nations drafted and adopted in 1984 Convention agaorstire and
other Cruel, Inhuman or Degradinfreatment or Punishment and directed
state parties for effectively dealing the custodial violence. This Convention is
the most comprehensive relating to custodial violeg#.2 of Convention
rejects the invocation of exceptional circumstances such as war or threat of
war, internal political instability or any other public emency to justify torture
in custody Torture in custody has been defined Ant.1 of the Convention
that torture means any act committ@tentionally by state official which
causes sever pain or suffering it may be physical or mental but it not
include pain or suffering arising only from lawful sanctions. This Convention
provides direction to state parties for elimination of custodial violence, but at
the same time has ample space to permit limited resort of custodial violence
in certain circumstance. Now a days nature of crime, modus operandi of
crime and consequences of crime affecting public at large have been
completely changed and causing mass destruction. In this situation some states
are now arguing for limited permissibility of torture for getting information
from detainee particularly in cases related with terrorism. The definition of
torture given in CA seems to have given space for it. TCAas separated
torture fromActs less severe. It defines torture that it is act by which severe
pain or suffering is intentionally inflicted. Therefore if act is causing simple
pain or suffering it may not amount to torture. Further one more exception has
also been given when pain or suffering inflicted not amounts to custodial
violence when it is arising only from, inherent in or incidental to lawful
sanctions.This situation given in CA enables municipal legal systems to have
wider space in determining what may be inherent or incideftature is
committed by inflicting severe physical pain or suffering and severe mental
pain or suffering. Severe physical pain or suffering requires such a high level
of intensity that the pain is difficult for the detainee to endure. Severe mental
pain or suffering is considered to be inflicted when the act of torture causes
profound disruption of individual personalitfherefore it appears that the mild
infliction of pain or suffering is not accepted as torture.

4. CONSTITUTION OF INDIA

Constitution is Supreme Law of India. Constitution particularly
Fundamental Rights provisions protects human dignity and human rights of
citizens.Arts. 20, 21 and 22 of Constitution protects a person from torture and
other dehumanizing act committed during police custédticle 21 is most
pervasive provision protecting person's life and libekife includes life with
human dignity Protection to liberty is also given and a person may be arrested
and detained only in accordance with procedure established byAta®l
therefore prohibits torture and dehumanizing treatment and further it prohibits
illegal arrest and detention. For protecting a person from custodial violence
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Art. 22 has prescribed a time period within which arrested person must be
produced before agistrate. Therefore the police officer will not have time to
torture the person by third degree measures and extract confessions even
when person may not have committed théemde.Art.20 enjoins that the no
person shall be compelled to be withess against himself. These Constitutional
safeguards provide protection to all the persons from custodial violence.
Custodial violence is completely prohibited act. Supreme Court of India in case
of D.K. Basu v Sate of Vst Bengalobserved that:

"Fundamental Rights occupy a place of pride in the Indian
Constitution.Article 21 provides "no person shall be deprived
of his life or personal liberty except according to procedure
established by law Personal liberty thus, is a sacred and
cherished right under the Constitution. The expression "life or
personal liberty" has been held to include the right to live with
human dignity and thus it would also include within itself a
guarantee against torture and assault by the state or its
functionaries.Article 22 guarantees protection against arrest
and detention in certain cases.Art.20(3) of the Constitution
lays down that a person accused of an offense shall not be
compelled to be witness against himself. These are some of
the Constitutional safeguards provided to a person with a view
to protect his personal liberty against any unjustified assault by
the state®

5. INDIAN PENAL CODE 1860

Torture in police custody is prohibited act and it is utter violation of
fundamental rights of citizens. No doubt custodial violence is crime committed
by law enforcement machinerBut in Indian Penal Code custodial violence is
not expressly and directly described as an offense. Constitution of India and
Criminal Procedure Code proscribe it and completely ban on infliction of
torture in custody In certain circumstances custodial violence is punishable
under Indian Penal Code under special provisions. In other circumstances
police officer may become liable for custodial violence under general provisions
defining some general feinses like; murderculpable homicide, wrongful
confinement, hurt and grievous hurt etc.

Some provisions contained in Indian Penal Code specifically deal with
custodial violence. In custody third degree measures are applied which usually
amounts to hurt and grievous hurt. Sec.330 provides severe punishment for
causing hurt to detenue in custody:

"Whoever voluntarily causes hurt for the purpose of extorting
from the suferer or from any person interested in fetdr,
any confession or any information which may lead to the

15. Op.cit., at R426.
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detection of an offinse or misconduct or for the purpose of
constraining the sufferer or any person interested in sufferer
to restore or to cause the restoration of any property or
valuable security or to satisfy any claim or valuable security
shall be punished with imprisonment of either description for a
term which may extend to seven years, shall also be liable to
fine."

Causing of grievous hurt is more serious offense. If police officer causes
grievous hurt for extracting confession or any other information, it is punishable
by imprisonment of either description which may extent to ten years and also
by fine!® Police officers have very wider powers of arrest without warrant,
which is usually misused and detenues are kept in illegal detention amounting
to wrongful confinement. Indian Penal Code prescribes punishment for keeping
a person in wrongful confinement by police officer:

"Whoever wrongfully confines any person for the purpose of
extorting from the person confined or any person interested in
the person confined any confession or any information which
may led to the detection of an offense or misconduct ....
Shall be punished with imprisonment of either description for
a term which may extend to three years and shall also be
liable to fine."’

For tackling the problem of custodial violence in Indian Penal Code it has
been made punishable offense with an objective that these provisions may
have deterrence effect and police officer would not resort third degree
measures in investigation of cases. But these provisions seems to be only
paper tigers and in reality have no deterrence as no person dares to file
complaint for custodial violence, if filed investigating officers do not investigate
the case properly because of police brotherhood. Therefore in custodial
violence cases police officers are never convicted.

6. CRIMINAL PROCEDURE CODE 1973

Custodial violence is stigma for humanity in which state machinery having
legal duty to protect citizens, abuses state ppwauses severe pain or
suffering to the helpless person in custoftyis utter violation of human rights
and human dignityCriminal procedure is fully laden with human values, in
every provision striving has been taken to protect the person arrested and kept
in custody attempt has been made to protect human rights and human ,dignity
proper provisions have been provided to regulate and restrict the powers of
law enforcement machinery to prevent abuse of power resulting into custodial
violence. Criminal Procedure Code completely prohibits custodial violence:

"(1) No police officer or other person in authority shall offer

16. Sec.331, Indian Penal Codel860.
17. Sec.348, Indian Penal Codel860.
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or make or cause to be offered or made, any such
inducement, threat or promise as is mentioned in Section 24 of
Indian EvidenceAct, 1872 (1 of 1872)*

() RESTRICTION ON POWER OF ARREST

Police officers have very wider power of arrest without warrant.
Arresting power is much criticized that it is most abused poviFar
investigation of an offense police officer arrests a person and in custody
usually third degree methods are applied for extracting information. Sometimes
police officer even not shows the arrest in record and without legal arrest
person is kept in custody and for extracting confessions and other information
custodial violence is inflicted. Then after extracting all the information police
officer shows arrest in record and produces him before the magistrate. Power
to police officer for arresting is essential for checking the problem of
criminality but at the same time restrictions on police power of arrest are
much needed to check more serious problem of custodial violence. Balance
has been made between these two requirements of criminal justice and wider
powers of arrest with wider restrictions have been given to police officers.

Police officers have very wider power of arrest in certain circumstances,
those circumstances are expressly enumerated in Sec. 41 aWdresting
power without warrant can be exercised only in these circumstances shows
police power of arrest is regulated powéturther for exercise of power
police officer must have credible information or reasonable complaint or
reasonable suspicion or have knowledge about complicity of person in
offenses? Knowledge, credible and reasonable situations much restrict the
powers of arrest, by this way minimize the chance of infliction of custodial
violence. Arresting power to police &ter is given mostly in case of
cognizable offenses. In these cases circumstances are divided in three
categories:

1. When cognizable offense is committed in presence of police officer -
police officer may arrest without warrant. In this case police officer has
complete knowledge that the person has committed crime.

2. When cognizable offense has not taken place in presence of police
officer and it is punishable by more than seven years imprisonment or with
death sentence - In this case policéicef has receivedtredible information
and the police dicer hasreason to believen the basis of that information
that such person has committed the crime.

3. When cognizable offense has not taken place in the presence of police
officer and it is punishable by seven years imprisonment or less, police officer
normally not arrests the person but if his presence for investigation is required
notice to appear before police officer may be issued. If the person complies
and continues to comply the notice, he shall not be arrested (sec. 41-A). In
certain circumstances a person may be arrested in this type of offense also

18. Sec.163, Criminal Procedure Codel973.
19. Sec.41 and Sec.42 of Criminal Procedure Code, 1973.
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-when the police officer has received reasonable complaint or credible
information or reasonable suspicion exists that he has committed a cognizable
offense and following conditions are satisfied:

(A) Police oficer hasreason to believdhat the person has committed
the offense.

(B) Police officer is satisfied that arrest is necessary:
(a) To prevent such person from repeating the crime.
(b) For proper investigation of crime
(c) To prevent tempering with evidences and terrorizing witnesses.
(d) To ensure presence of person before the court.

(e) When person not observes notice for appearance issued by police
officer.
Further in case oBir Bhadra Pratap Singh .VD.M., Azamgah.?® Allahabad
High Court by interpreting arresting power imposed one more check that even
if a police officer has been empowered by sec.41 to arrest without warrant
this power is to be exercised in circumstances where the obtaining of a
warrant from a magistrate would involve unnecessary delay defeating the
arrest itself. This makes clear that the police officer should arrest a person
without warrant only in exigency situations. Reasonable, credible and
knowledge requirement requires that the person may be arrested only after
completion of investigation up to some extent. Supreme Court observed that:

"No arrest can be made because it is lawful for the police
officer to do so. The existence of the power of arrest is one
thing. The justifications for the exercise of it is quiet another
..... No arrest should be made without a reasonable
satisfaction reached after some investigation as to genuineness
and bonafides of a complaint a reasonable belief both as to
the person's complicity and even so as to the need to effect
arrest. Denying a person of his liberty is a serious nxatter

Provisions relating to arrest directs clearly how person be arrested
.Criminal Procedure Code prescribes complete measures for prevention of
incident of excessive use of force. Sec. 46 requires that at the time of arrest
if the person is not submitting himself in the custody police officer may touch
the body of the person means least force may be used. If more force is
needed for the arrest then it may be used and person may be confined. This
step by step prescription for use of force clears that the legislator has
prescribed the procedure by which incident of use of excessive force may be
minimized at the time of arrest. Sec.46 provides that:

"In making an arrest the police officer or other person making
the same shall actually touch or confine the body of the
person to be arrested, unless there be a submission to the

20. AIR 1959All 384.
21. Joginder Kumar VSate of U.P (1994) 4 SCC 260 atX57.
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custody by word or actiorf®

For prevention of custodial violence express provision is given in S.49 of
Criminal Procedure Code and it provides that the person arrested shall not be
subjected to more restraint than is necessary to prevent his egdigre.
arrest it is constitutional and statutory requirement that within 24 hours from
the time of arrest person must be produced before magiStiaherefore the
police officer will have much limited time to keep the person in custody
without authorization. It minimizes chance of infliction of third degree
measures. Sec.54 incorporates directions given by Supreme Court of India in
the case oD. K. Basuv. Sate of W Bengalregarding medical examination

of arrestee and provides a potent means for protecting the person from
custodial violence and provides that:

"54(1) When any person is arrested, he shall be examined by
a medical officer in the service of central or state

governments and in case the medical officer is not available
by a registered medical practitioner soon after arrest is made:

provided that where the arrested person is female , the
examination of the body shall be made only by or under the
supervision of a female medical officer , and in case the
female medical officer is not available , by a female registered
medical practitioner

(2) The medical officer or a registered medical practitioner so-
examining arrested person shall prepare the record of such
examination , mentioning therein any injuries or marks of
violence upon the person arrested and the approximate time
when such injuries or marks may have been inflicted ...."

This provision contained in sec. 54 .BE€. Requires preparation of injury
report at the time of arrest or immediately after the arrest and one copy of
such report is to be given to arrestee free of cost. This provision may check
the problem of custodial violence. Further sec. 55-A imposes duty on police
officer to take care of health and safety of the arrestee- "It shall be duty of
the person having the custody of an accused to take reasonable care of the
health and safety of the accused."Police officer when arrests any person, no
proper information is given to the persons interested in his welfare, his arrest
is not shown in record and arrested person is conveyed from one place to
another During such custody custodial violence is committed. Now by
amendment in 2005 one provision Sec. 50-A has been added which imposes
duty on police officer to give information of arrest and place of custody be
informed to person's relatives or friends nominated by arrested person. In
2008 some more provisions have been added in criminal Procedure Code for
the purpose of complete prevention of incidents of custodial violence by
restricting power of police to arrest.

22. Sec.46(1), Criminal Procedure Code, 1973.
23. Art.22 of Constitution of India; SS.56, 57, 76 and 167 aPCr 1973.
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(I) DIRECTIONS FOR THE USE OF MODERN METHODS OF
INVESTIGATION

Police officers are not properly trained for the collection of evidences by
use of modern methods of investigation. This is major cause of custodial
violence. Now this situation has been taken into consideration and in Criminal
Procedure Code provision has been given providing that in investigation police
officer should use biological clues available at the crime scene or body of
victim or accused. If it is resorted in reality by trained police officers, police
officers will not commit custodial violence .Criminal Procedure Code directs
for collection of biological clues and its examination:

"Examination” shall include the examination of blood, blood
stains, semen, swabs in case of sexual offenses, sputum and
sweat, hair samples and finger nail chippings by the use of
modern and scientific techniques including DNA profiling and
such other tests, which the registered medical practitioner think
necessary in a particular casé."

(I RIGHT TO SILENCE

Police officer has very wider power of investigation and it is mainly
carried out by police officer by interrogating persons acquainted with fact and
circumstances of the case. Sec.161 ofPCr authorizes police ffer to
interrogate person acquainted with fact and circumstances of the case:

"(1) Any police oficer making an investigation under this
chapter or any police dicer not below such rank as the state
government mayby general or special ordgurescribe in this
behalf, acting on the requisition of suclficdr, may examine
orally any person supposed to be acquainted with the fact and
circumstances of the case.

(2) Such person shall be bound to answer truly all questions
relating to such case put to him by sucliicef, other than

questions the answer to which would have a tendency to
expose him to a criminal charge or to a penalty or forfeiture."

Police officers have power to interrogate all the persons acquainted with fact
and circumstances of the case for collection of evidendesused is the
person who is considered that he is person completely acquainted with fact
and circumstances of the case. Therefore, he may be interrogated. During
interrogation police officer for extracting information uses third degree
measures. It becomes more devastating by one more power available to police
officer U/s.160 of CRPC. empowering the police fafer to call any person
acquaintd with fact and circumstances of the case in police station for
interrogation, which is much misused, by abuse of this provision police officers

24. Explanation to Sec,53 of Criminal Procedure Code, 1973.
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without proper arrest keeps a person in police station and commit custodial
violence?®®

For preventing misuse of these powers some protection are given to
accused person. Sec.163 expressly gives direction that during interrogation
threat or inducement cannot be given to the accused person. In other words
police officer shall not inflict custodial violence. In Sec.161 person interrogated
is bound to answer truly but he has liberty to not answer that question which
would have tendency to expose him to a criminal charge. It means accused
person has two rights - right to refuse to answer incriminating question and
right to silence. This provision is given with a view to save the person from
custodial violence and implicitly prohibits police officers from using third degree
measures for extracting informations from person in cust8@gement given
U/s.161 is prohibited to be used against accused person except certain
exceptional situations (Sec.162 of .BX€.). Women and children are most
vulnerable persons needed to be protected from any type of custodial violence;
therefore, police power to call persons in police station is restricted in respect
of these two classes of people. If interrogation of these two classes of people
is required, should be done at their residence but not in police station.

(IV) SAFEGUARDS FOR RECORDING OF CONFESSIONS

Confessions are statements made by accused accepting his complicity in
the crime. Only on the basis of confession accused may be convicted. Police
officer by use of third degree measures attempts to extract confessions. Police
officer would not commit custodial violence for extracting confession, for this
purpose in Section 164 of @C. procedure for recording of confession is
given according to which only Metropolitan or Judicial magistrate may record
any confession. Section 164 provides a special procedure for the recording of
confessions by competent magistrates after ensuring that the confessions are
being made freely and voluntarily and are not made under any police pressure
or influence:

"(2) The magistrate shall, before recording any confession,
explain to the person making it that he is not bound to make
a confession and that, if he does so, it may be used as
evidence against him; and the magistrate shall not record any
such confession unless, upon gquestioning the person making it,
he has reason to believe that it is being made volunt&tily

Section 164 imposes statutory obligation on the magistrate to warn the
accused, Here recording his confession, that he is not bound to make it and

25. In case oflJoginder KumarV. Sate of U.P(1994) 4 SCC 260 a person was arrested
by police oficer. When his whereabouts were not known to relatives, they filed writ
of habeaus corpus. Person was produced before court and police officer stated
before court that the person was called in police station U/s.160.R€Cand he
was not arrested at all, but assisting police officers in investigation of a case.
26. Sec.164(2), Criminal Procedure Code 1973.
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that if he does so it may be used as evidence against him. In recording
confession magistrate must satisfy himself that no pressure or force was used
on the accused who makes the confesshay. marks of police torture on the
person of the accused vitiate voluntary character of the confession.
Voluntariness is the essence of the confessidns is material substance
behind confession. The rest part of the requirements under section 164 relates
to the form for recording of confession. Where the magistrate failed to ask
any question to the accused whether he was under any inducement or threat
from police, indicates that the magistrate failed in searching voluntariness
before recording the confession. Confession recording should be in letter and
spirit, not in mechanical and routine mannbr case of Babubhai Udesinh
ParmarV. Sate of Gujardf case was related with rape and murdercused
was illiterate, no legal aid was provided to histcording to Sec.164 warning
was given, but his two confessions in both the cases recorded in quick
succession. Each confession recorded only within 15 minutes. Court observed
that:

"Section 164 of CRC. is a salutary provision which lays

down certain precautionary rules to be followed by the

magistrate recording a confession so as to ensure the

voluntariness of the confession and the accused being placed

in a situation free from threat or influence of the police. .....

Section 164 provides for safeguards for an accused. The

provisions contained therein are required to be strictly complied

with. But it does not envisage compliance of the statutory

provisions in a routine or mechanical manner ....... What is

necessary to be complied with, is strict compliance of the

provisions of Section 164 of the Code of Criminal Procedure

which would mean compliance of the statutory provision in

letter and spirit®

Section 164 is salutary provision given in Criminal Procedure Code to
prevent custodial violence by police officers for extracting informations and
confessions.

(V) INQUIRY BY MAGISTRATE INTO CAUSES OF DEATH OR
RAPE IN CUSTODY

Due to custodial violence death and sexual assault in police custody have
become common media highlighted phenomenon, needed to be tackled properly
by proper investigation and inquiryn case of custodial death and custodial
sexual assault there may be probability that investigating police officer may
favor alleged police diter, therefore in Section 176 of Criminal Procedure
Code special inquiry is prescribed to be conducted by magistrate in custodial
death and custodial sexual assault cases. Inquiry in custediance by

27. AIR 2007 SC 420.
28. 1d. At Pp.423-424.
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magistrate is conducted in addition to or instead of the investigation held by
police officer:

"Where, -
(a) where any person dies or disappears, or
(b) rape is alleged to have been committed on any woman,

while such person or woman is in the custody of the police
or in any other custody authorized by the magistrate or the
court, under this code in addition to the inquiry or investigation
held by the police, an inquiry shall be held by the judicial
magistrate or the metropolitan magistrate, as the case may be,
within whose local jurisdiction the offense has been
committed.®

(7) INDIAN EVIDENCE ACT, 1872

Police officer uses third degree measures for extracting informations and
confessions. For preventing this maladyese types of statements have been
made inadmissible evidences by provisions contained in Indian Evidesice
1872. Custodial violence causes threat to the person and he is compelled to
give particular type of statement. Compelled testimony is completely prohibited
by Sec.24 of Indian EvidencAct:

"A confession made by an accused person is irrelevant in a

criminal proceeding, if the making of the confession appears to

the court to have been caused by any inducement, threat or

promise having reference to the charge against the accused

person, proceeding from a person in authority....... )
Police officer is person in authority and always it is regarded that the
confessions made to police officer are obtained due to threat or inducement,
therefore expressly confessions to the police officer are made inadmissible by
Sec.25 :

"No confession made to a policefioér, shall be proved as

against a person of any offense.”
If confessions to police officer would allow to be proved in evidence, the
police would torture the accused and force him to confess to a crime even
which he may not have committed the crime. Confessions made in police
custody even made to any person other than police officer unless made to
judicial magistrate and recorded by procedure given in Section 164 of Criminal
Procedure Code is inadmissible:

"No confession made by any person whilst he is in the
custody of a police @iter, unless it is made in the immediate
presence of a magistrate, shall be proved against such
person.®

29. Sec.176(1-A), Criminal Procedure Code 1973.
30. Sec.26, Indian Evidenckct, 1872.
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This section is based on fear that the police officer may torture the
accused and force him to confess, if not to the police officer as prohibited by
Sec.25, to some other person for making it admissible, therefore Sec.26 for
prevention of custodial violence has made confession made in custody of
police officer inadmissible unless made to magistrate.

Under EvidenceAct, there are two situations when confessions or
statements made to police officer or during police custody become admissible
- one when statement is made to magistrate and other when statement leads
to discovery of a fact connected with crime then that part of statement
leading to discovery of fact or incriminating thing discovered become
admissible. In second situation part of statement leading to discovery of fact
connected with case and discovered facts are admissible. Sec.27 of Indian
EvidenceAct 1872 provides that:

"Provided that, when any fact is deposed to as discovered in
consequence of information received from a person accused
of any ofense, in the custody of a policefioér, so much of
such information, whether it amount to a confession or not, as
relates distinctly to the fact thereby discovered, may be
proved."

The discovery assures the truth of the statement and makes it reliable. Police
officer usually inflicts third degree methods to extract some informations and
attempts to discover some fact with the help of such statement. By which
information given by accused and discovered fact become admissible. In Indian
EvidenceAct provisions have been carefully provided to minimize incidents of
custodial violence.

(8) JUDICIAL DIRECTIONS FOR PREVENTION OF CUSTODIAL
VIOLENCE

Courts have always been very kin in protection of individuals, their
fundamental rights, human rights and human dignBuperior court; by
interpreting provisions of statutes, have given new shapes to th&€imstodial
violence is a serious problem which violates human rights and human dignity
and people loss faith in law and law enforcement machinery therefore creates
criminogenic atmosphere needed to be tackled prop&iperior Courts -
Supreme Court and High Courts have given direction for prevention of
custodial violence.

In case ofNilabati BehraV. Sate of Oriss& Supreme Court observed
that prisoners and detainees are not denuded of their fundamental rights, still
they are human being. If any state official commits custodial violence, he will
be accountable and state will be responsible:

"It is axiomatic that convicts, prisoners or under trials are not
denuded of their fundamental rights undet.21 and it is only
such restrictions, as are permitted by lawhich can be
imposed on the enjoyment of the fundamental right by such

31. (1993) 2 SCC 746.
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persons. It is an obligation of the state to ensure that there is
no infringament of the indefeasible rights of a citizen to life
except in accordance with lawvhile the citizen is in its
custody The precious right guaranteed Byticle 21 of the
Constitution of India cannot be denied to convicts, under trials
or other prisoners in custodgxcept according to procedure
established by lawThere is a great responsibility on the police
or prison authorities to ensure that the citizen in its custody is
not deprived of his right to life. ... The duty of care on the
part of the state is strict and admits of no exceptions. The
wrongdoer is accountable and the state is responsible if the
person in custody of the police is deprived of his life except
according to the procedure established by."faw

In case of custodial violence cases direct evidences particularly eye

witnesses are not available, therefore Supreme Court in caSatefof M.P
V. Shyamsunder rivedi directed that the trial courts should not adopt
technical approach in custodial violence cases:

"The Trial Court and the High Court, if we may say so with
respect, exhibited a total lack of sensitivity and a "could not
care less" attitude in appreciating the evidence on the record
and thereby condoning the barbarous third-degree methods
which are still being used at some police stations, despite
being illegal. The exaggerated adherence to and insistence
upon the establishment of proof beyond every reasonable
doubt, by the prosecution, ignoring the ground realities, the fact
situations and the peculiar circumstances of a given case, as
in the present case often resultsnimscarriage of justice and
makes the justice delivery system a suspect. In the ultimate
analysis the society suffers and a criminal gets encouraged.
Tortures in police custodywhich of late are on the increase,
receive encouragement by this type of an unrealistic approach
of the courts because it reinforces the belief in the mind of the
police that no harm would come to them, if an odd prisoner
dies in lock up, because there would hardly be any evidence
available to the prosecati to directly implicate them with the
torture. The courts must not lose sight of the fact that death
in police custody is perhaps one of the worst kind of crimes
in a civilized society .... the courts are also required to have
a change in their outlook and attitude, particularly in cases
involving custodial crimes and they should exhibit more
sensitivity and adopt a realistic rather than a narrow technical
approach.?

32. 1d. At P767.
33. (1995) 4 SCC 262 at Pp.273-274.
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Custodial violence poses serious threat to society governed hyitl&w
committed by the person who has responsibility to prevent the crime and
protect the societyln D.K. BasuV. Sate of Vést Bengal Supreme Court
observed that:

"Using any form of torture, for extracting any kind of

information would neither be 'right nor just nor fair' and,

therefore, would be impermissible, beingeofive toArticle

21. Such a crime-suspect must be interrogated - indeed

subjected to sustained and scientific interrogation - determined

in accordance with the provisions of latte cannot, however

be tortured or subjected to third degree methods or eliminated

with a view to elicit information, extract confession or derive

knowledge about his accomplices, weapons etc.... challenge of

terrorism must be met with innovative ideas and approach.

State terrorism is no answer to combat terrorism. State

terrorism would only provide legitimacy to "terrorism". That

would be bad for the state community and above all for the

rule of law"*
Usually police officer abuses power to arrest without warrant, after arrest it
is not shown in record and persons are kept in detention for a number of days
without any authorization from the judicial magistrate and in the meantime
third degree methods are used. Even it may result in custodial death, custodial
sexual, assault grievous hurt and personality disorders. For checking abuse of
arresting power Supreme Court K. BasuV. Sate of Wést Bengalgiven
wider guidelines, some of which have now been incorporated in Criminal
Procedure Code by making amendments in 2005 and 2008 :

"(1) The police personnel carrying out the arrest and handling
the interrogation of the arrestee should bear accurate, visible
and clear identification and name tags with their designations.
The particulars of all such police personnel who handle
interrogation of the arrestee must be recorded in a register

(2) That the police officer carrying out arrest of the arrestee

shall prepare a memo of arrest at the time of arrest and such
memo shall be attested by at least one witness, who may
either be a member of the family of the arrestee or a

respectable person of the locality from where the arrest is

made. It shall also be countersigned by the arrestee and shall
contain the time and date of arrest.

(3) A person who has been arrested or detained and is being
held in custody in a police station or interrogation center or
other lock-up, shall be entitled to have one friend or relative
or other person known to him or having interest in his welfare
being informed, as soon as practicable, that he has been

34. Op.cit. at R435.
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arrestedand is being detained at the particular place, unless
the attesting witness of the memo of arrest is himself such a
friend or a relative of the arrestee.

(4) The time, place of arrest and venue of custody of an
arrestee must be notified by the police where the next friend
or relative of the arrestee lives outside the district or town
through the legalAid Organization in the District and the
police station of the area concerned telegraphically within a
period of 8 to 12 hours after the arrest.

(5) The person arrested must be made aware of this right to
have someone informed of his arrest or detention as soon as
he is put under arrest or is detained.

(6) An entry must be made in the diary at the place of
detention regarding the arrest of the person which shall also
disclose the name of the next friend of the person who has
been informed of the arrest and the names and particulars of
the police officials in who has custody of the arrestee.

(7) The arrestee should, where he so requests, be also
examined at the time of his arrest and major and minor
injuries, if any present on his/her bodyust be recorded at
that time. The "inspection memo" must be signed both by the
arrestee and the police officer effecting the arrest and its
copy provided to the arrestee.

(8) The arrestee should be subjected to medical examination
by a trained doctor every 48 hours during his detention in
custody by a doctor on the panel of approved doctors
appointed by DirectorHealth Services of thet&@e or Union
Territory concerned. DirectprHealth Services should prepare
such a panel for all tehsils and districts as well.

(9) Copies of all documents including the memo of arrest,
referred to above, should be sent to the lllaga Magistrate for
his record.

(10) The arrestee may be permitted to meet his lawyer during
interrogation, though not throughout the interrogation.

(11) A police control room should be provided at all district

and state headquarters, where information regarding arrest and

the place of custody of the arrestee shall be communicated by

the officer causing the arrest within 12 hours of effecting the

arrest and tathe police control room it should be displayed on

a conspicuous notice board."

Courts always show serious concern and stern attitude in custodial

violence cases, therefore probability of false accusation of custodial violence



114 THE BANARAS LAW JOURNAL [Vol. 40]

is alarming and it may affect whole criminal justice system particularly when
crime rate is increasing. In case Mfunshi Singh Gautanv. Sate of M.P
Supreme Court observed that:

"But at the same time there seems to be a disturbing trend of
increase in cases where false accusation of custodial torture
are made, trying to take advantage of the serious concern
shown and the stern attitude reflected by the courts while
dealing with custodial violence. It needs to be carefully

examined whether the allegations of custodial violence are
genuine or are sham attempts to gain undeserved benefit
masquerading as victims of custodial violen®e."

Nature of crime, modus operandi of crime, consequences of crime particularly
crime affecting public at large and fear of victimization are challenges before
criminal justice system in 21st centumyhich has changed previous stand of
judiciary in custodial violence cases. Now courts are emphasizing the need of
careful analysis of evidences for deciding custodial violence cases. It has now
afforded some space to police officer to disprove allegations of custodial
violence against them. In case 8fibe Singhv. Sate of Hagyana Supreme
Court observed that:

"Cases where violation dirticle 21 involving custodial death

or torture is established or is incontrovertible stand on a
different footing when compared to cases where such violation
is doubtful or not established. Where there is no independent
evidence of custodial torture and where there is neither
medical evidence about any injury or disabjlitgsulting from
custodial torture, nor any mark/scdtr may not be prudent to
accept claims of human rights violation, by persons having
criminal records in a routine manner for awarding
compensation. That may open the floodgates for false claims,
either to mulct money from the state or as to prevent or
thwart further investigation. The courts should, therefore, while
zealously protecting the fundamental rights of those who are
illegally detained or subjected to custodial violence, should also
stand guard against false, motivated and frivolous claims in the
interests of the society and to enable the police to discharge
their duties fearlessly andfeétively. While custodial torture is

not infrequent, it should be form in mind that every arrest and
detention does not lead to custodial tortufe."

Judiciary always protects zealously human rights and human dignity of
citizens. Superior Courts have shown stern attitude in custodial violence cases
by penalizing guilty law enforcement personnel, holding state responsible for

35. Id. At Pp.435-436.
36. (2005) 9 SCC 631 at639,
37. (2006) 3 SCC 178 atm®1.
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custodial violence committed by police officer and providing remedies like
compensation to victims. Supreme Court has given variously directions for
prevention of custodial violence but custodial violence is still rampant creating
challenge for Criminal Justice System.

(9) CONCLUDING REMARKS

Custodial violence is worldwide problem. Custodial violence refers to
torture in custody and abuse of police powers. Police torture in lock-up creates
greater challenge before the criminal justice system. The enforcer of law
himself becomes violator of lawhe protector becomes abusBplice torture
results in terrible impression in the mind of common citizen that their life and
liberty are in peril because of act committed by law enforcémture
committed by police officials shows to potential criminals that crime is
acceptable and legalized and creates a criminogenic environment. Due to
custodial violence people lose faith in law further augment the criminogenic
environment. Custodial violence is mainly committed for extracting
informations and confessions during investigation, reasons behind it are faulty
training of police officers - police officers are not properly trained for use of
modern techniques of investigation and only knowing traditional method that is
use of third degree methods; excessive work load - crime rate is continuously
increasing and at the same time public and superior officers want ready result
of crime investigation, then police officer find easy way of third degree
measure for investigation; corruption and political rivalry are other very potent
reasons for custodial violence. Police officers consider themselves above the
law. They consider that the people obey the law because they have fear of
police officers and therefore police officer causes custodial violence sometimes
even in public places or before the public for instilling fear of police, this is
major reason of custodial violence. One very important causation of custodial
violence is that the police officers are not properly trained and educated about
human rights and importance of protecting human digfibey do not know
importance of internalization of standard of Jawechanism of observance of
criminal law and respect for law by common citizen. Therefore, police officers
are unable to comprehend consequences and effect of custodial violence.

For prevention of custodial violence International community has made
various conventions and treaties, directed state members for enactment for
checking this menace. State members have passed law for this purpose but
the problem of custodial violence becoming more and more devastating and
terrible. Constitution of India idrts 20, 21 and 22 provided measures against
custodial violence. Indian Penal Code explicitly and implicitly penalizes custodial
violence. In Criminal Procedure Code attempts have been made by prescribing
restrictions, regulations and checks on powers of police officers. Indian
Evidence Act makes evidences collected by policefiagrs by custodial
violence or in circumstances in which probability of use of violence is there,
inadmissible. In spite of legal measures and judicial directions problem is
unchecked creating greater challenge before criminal justice system. Some
suggestions for tackling custodial violence may be given that :
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Police training should be remodeled to change the mindset of police
officers by which they should understand importance of human rights and
human dignity

Increasing and excessive workload on the police officers creates
frustration and police personnel become annopétmpt should be made
for increasing number of investigating officers and to lessen the workload.

Police officers are not properly trained for using modern techniques of
investigation. They only known the traditional method of investigation that

is torturing the suspected persons during interrogation. Police personnel
should be trained properly by which they should adopt scientific

investigation methods.

Inability to cope with the rising crime rate and hierarchical pressures
from government, superior officers and also from public to produce quick
result often force investigating officer to apply third degree methods. For
coping custodial violence emphasis should be on qualitative investigation,
not on quantitative investigation.

The functioning of subordinate police officers should be continuously
monitored and supervised by superior policdicef. Superior police
officers are more conscious for human rights and human dighitgy

are well knowing impact of custodial violence on public faith in law and
ultimately on criminal justice system.

Custodial violence cases are not properly investigated by police officers
because of police brotherhoodA new investigating agency should be
established for investigating only cases of custodial violence.

In Criminal Procedure Code provision should be added defining custodial
violence and expressly prohibiting it.

In Indian EvidenceAct provision should be added making outcome of

scientific investigating methods substantive evidence. It will encourage
police officers to use modern scientific investigation methods, not the
custodial violence.

Police officers are not educated in forensic science therefore they are
not using modern scientific investigation methods and commits custodial
violence. Considering this fact police officer should be educated and
trained in forensic science. It should also be made compulsory that a
forensic science expert shall assist the police officer in investigation.

(10) Public should be made conscious for filing complaint in case of police

power abuse and custodial violence.
°
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THE COMMERCIALIZA TION OF HIGHER
EDUCATION AND SUSTAINABLE
DEVELOPMENT : EMERGING ISSUES

Vinod Shankar Mishra*

"The higher education so much needed today is not given in the school,
is not to be bought in the market place, but it has to be wrought out in each
one of us for himself; it is the silent influence of character on character"**

ABSTRACT

This paper explains the negative implications of the
increasing commeiralization of higher education, of
viewing education as a commodlitgtudents as consumers,
and educators as seice poviders. It deals with law
relating to commaialization of higher education in the
context of sustainable development. Several principles of
sustainable development earembedded in India's education
policy. It analyses the initiative of central government to
introduce fundamentaleform in higher education in India.
India's higher education sector needs an additional 8
million seats over the next 3 years inder to sustain
economic gowth.

Key words: Commecialization, Sustainable Development,
Privatisation, Ppfessional education.

INTRODUCTION

The Mahabharta observeganami dharmam na ca me pravrttih
janamy adharman na ca me nivritil know the right but | do not adopt
it. | know the wrong, but | cannot abstain from it'. These lines of
Mahabharata vividly explain the dilemma of our policy makers.

*  B.Sc. (Calcutta University), LL.M, Ph.D. (BHUA\ssociate ProfessoFaculty of Law
BHU, Varanasi-221005.
** William Osler Canadian Physician, (1849-1919)
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According to dictionary meaning, the word "Commercialize" means
manage in a way designed to make a profihus, the word commercialization
shows the profit as the main motive behind any activitws, if there is sale
of services or profit motive behind imparting of education or funds come
mainly from the receivers of education, we can easily say that there is
commercialization of education.

The Parthenon Group, a leading strategic advisory firm with deep
experience in global education industries, released key findings from
presentations made at the firm's Global Education Seminar held in Mumbai on
27th January 20l The Mumbai event was the fourth in a series of global
education conferences held in Neferk City, London, and Dubai. Speakers
from Parthenon shared analysis on various hot topics in the Indian education
sector such as growth and investment opportunities in higher education.
Robert lytle, Partner and Co-Head of Parthenon's Education Centre of
Excellence, presented findings on how foreign universities can help solve
India's higher education crisis.

Robert lytle said: "We have hosted four education conferences in the
past two weeks - in Nework City, London, and Dubai; but, we saved the
biggest and best for where the education market, issues, and challenges are
the most dynamic - right here in India. Even here, in India, where demand for
quality education seems insatiable, choosing the wrong value proposition or
wrong business model will condemn you to failure. Converselformed
choices allow you to build enduring, self sustaining, and expanding [educational]
institutions. Increasing higher education enrolment is central to India's ability to
compete in a global economys economic strength and Gross National
Income (GNI) per capita are closely linked to a country's higher education
enrolment ratio. In order to increase India's competitiveness, it is necessary to
grow the availability of high quality higher education. Research conducted by
The Parthenon Group's Education Centre of Excellence projects that India's
higher education sector needs an additional 8 million seats over the next 3
years in order to sustain economic growth."

Prof. P Leelakrishnan says that sustainable development denotes
economic growth without destroying the resource base and involves a new
approach of integration of production with resource conservation and
enhancement providing adequate livelihood and equitable access to resources

The seed for 'Sustainable Development' was sown with the adoption of
Stockholm Declaration in 1972. It started growing with Werld Conservation
Strategy Project prepared in 1980 by ttMorld Conservation Union (IUCN)
with advice and assistance from the United Nations Environment Programme
(UNEP) and theWorldwide Fund, theWorld Charter of Nature of 1982,

1. Catherine Soanes (Ed.), Compact Oxford Reference Dictiohédy 2003.

2. http://www .pieronline.org/default.aspx?page=newsarticle& Newsld=2777 visited on
24.02.11

3. P Leelakrishnan, "Law and Sustainable Development in India", 9 Journal ajyEner
and Natural Resource La#@93 (1991)
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Report of World Commission of Environment and Development (Brundtland
Report), Our Common Future of 1987.

The Brundtland Report defines Sustainable Development 'as development
that meets the needs of present generation without compromising the ability of
the future generations to meet their own néefise document 'Caring for the
Earth' defines Sustainable Development as 'improving the quality of human life
while living within the carrying capacity of supporting ecosystem'.

In 1990, a Canadian workshop highlighted three fundamental objectives of
Sustainable Developmént(l) An Economic Objective - the production of
goods and services the overriding criterion in fulfilling this objective is
efficiency. (i) An Environmental Objective - the conservation and prudent
management of natural resources, the overriding criteria here are preservation
of biodiversity and maintenance of biological integrifjyi) A social Objective
- the maintenance and enhancement of the quality of life based on equity is
the main consideration in meeting this objective

One can say that common point highlighted by this definition of
sustainable development is the need to integrate environmental concerns into
development process.

Indeed, economic growth is significant for development but it is only a
means of development than an end in itself. Rio Declaration or Earth Summit
in 1992 confirmed the need to integrate environmental protection into
developmental procegssThe Summit was also instrumental in setting up the
necessary legal framework for implementing sustainable development on a
global plan? Further the Rio Declaration, unlike thetdgkholm Declaration
attaches greater importance to social environment over physical environment.
It achieves a balance between the substantive requirements of sustainable
development and procedural requirements for implementing environment
protection. With human rights as the focus of sustainable development, the

4. GH. Brundtland, "Our Common Future (Report of tiMorld Commission on
Environment and Development)", 92-93, (1987).

5. Caring for the EarthA Strategy for Sustainable Living, Published in partnership by
IUCN, UNER WWEF under SecontVorld Conservation tgategy Project, 10, (1991).

6. Ben Boer "Implementing Sustainability”, Delhi Law Revied, 9 (1992).

7. Philippe Sands has summarized various components of the principle of Sustainable
Development that are as undéi) The need to take into consideration the needs
of the present and future generation (the principle of inter-generational equity) (ii)
The acceptance, on environmental protection grounds, of limits placed upon the
use and exploitation of natural resources (the principle of sustainable use). (iii) The
role of equitable principles in the allocation of rights and obligation between
various states (the principle of equitable use or intergenerational equity). (iv) the
need to integrate all aspects of environment and development (the principle of
integration).

8. United Nation Conference on Economic and Development held at Rio De Janerio,
Brazil. A UNEP report again highlighted the need for striking a balance between
economic Development and sustainability as major environment and development
challenge; Global Environment Outlook, UNEE (1997).

9. Economic and PoliticaiVeekly, 2322-1325, Sep. 13 (1997).
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Declaration attempts to create a harmonious and equilibrated world society
Justice, equity and fair play become key words in the present task of
restricting the world community on the basis of Sustainable Develofment

World Conference on Higher Education in tAgventy-First Century:
Vision andAction held at UNESCO Headquarters in Paris from October 5 to
9, 1998 was attended by nearly 5000 participants representing 180 countries.
It adopted anAction Plan for reforms in the field of higher education. Its
main theme was that higher education must serve the interest of sustainable
development and help build a better society

The rise of global authorities lik®&WTO" & GATS and their Dispute
Resolution Mechanism has far reaching consequences for globalization. ,Further
WTO's 'enforceable global commercial code' has made a real impact. Higher
education services, now figure in India's offer on liberalisation in trade in
services that the Commerce Ministry has submittetVic©O in August 200%.

According to the report, a more powerful version of TGAwill be at
place which will ensure that educational services will be progressively
commercialized, privatized, and capitalized. The report further says that
globalization is already taking place involving standardization of culture summed
up with the concept of 'McDonaldizatiéh' International brands in consumer
products are being embraced on a global scale with trans-national institutions
taking account of local legal codes, currencies, local tastes, habits, customs
and adjusting to a new international ord8ommunication through Internet and
e-commerce has further changed the method of transacting bushsess.
result, major corporations have now lobbyists settled permanently at WTO
headquarters in Geneva and Representatives of Corporations sit on some of
the many Committees antforking Groups oWWTO. WTO has thus facilitated
incremental freedom for trans-national capital 'to do what it wants, where and
when it wants®.

The United Nations Decade of Education for Sustainable Development
(2005-2014), for which UNESCO is the lead agensgeks to integrate the
principles, values, and practices of sustainable development into all aspects of
education and learning, in order to address the social, economic, cultural and
environmental problems we face in the 21st century

10. R.S. Pathak, Presidentiatdress on "Post - UNCED Seminar on Environment and
Development Policy Issues ifsia, held in New Delhi in Prodipto Ghosh and
Akshay Jaitly (eds), The Road from Rio: Environment and Development Policy
Issues inAsia, 14 (1993).

11. Ajitava Raychauduri, Prabir De, "Barriers to trade in higher education Service in the
Era of Globalization", Economic Politic&leakly Aug 30, 2008; Primary education
services; Secondary education serviddult education service; Higher education
services & others.

12. Sanat Kaul, "Higher Education in India : Seizing the Opportunity”, (working Paper
No. 179),10 , May 2006, wwierier.org. visited on 25.02.201

13. Id at 13

14. Supra note 12 at p. 14.
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In India, since ancient time education has been working like a pendulum
betweenVidya-dana and dana -vidydhe free education or a natural flow of
education took education and in particular the educational institutions to the
ever rising heights of excellence but this long culture in Indian tradition was
polluted in view of population explosion, industrial implosion, liberalization and
globalization The changing scenario of education has brought in the education
a commercialized approach, an approach to gain more profit out of the
educational venture. Thus the educational shops started coming up at first in
those parts of the country which were more industrially developed and
gradually this disease spread throughout the country

The first Prime Minister Jawaharlal Nehru, deeply believed in the
importance of education, launching India on to the path of innovations. In
subsequent decades, literacy rates climbed, and significant progress was made
on access to primary and secondary education. The numbers of institutions of
higher learning and of university students grdat, perhaps as a by-product
of the priority devoted to wider access, the quality of teaching and student
support did not always followln contrast to the Indian Institutes of
Management and the Indian Institutes Tdchnology (lIMs and 113) and
other elite institutions gaining international fame, many universities, colleges and
deemed universities barely bumped along, serving their students .pbody
Indian government announced the creation of eight new did also of 14
new world class universities. It may be noted that approved in March 2010,
the National Knowledge Network (NKN) will link 1500 Institutes of Higher
Learning and Research through an optical fibre backbone. During the current
year 190 Institutes will be connected to NKN. Since the core will be ready
by March 201, the connectivity to all 1500 institutions will be provided by
March 2012°

Another panel on Nava-ratna Universities - Indian equivalent of Ivy
League varsities - has recommended direct funding from the central
government, freedom to fix salaries, fee structure, reward for performing
teachers, cutting increment to non-performers and flexibility to invite the best
faculty from any part of the world.

This paper explains the negative implications of the increasing
commercialization of higher education, of viewing education as a commaodity
students as consumers, and educators as service providers. It deals with law
relating to commercialization of higher education in the context of sustainable
development. Several principles of sustainable development are embedded in
India's education policylt analyses the initiative of central government to
introduce fundamental reform in higher education in India.

CONSTITUTIONAL AND STATUTORY PROVISIONS
COSNTITUTIONAL PROVISIONS

The centre has exclusive power to make laws in respect of the items in
List I (Union list) while the States have the power to make laws for items

15. Tax Mann, the Budget, 17, 2D12.
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covered in List Il (State list), for those included in List lll (Concurrent list),
Centre and States both can legislate. In the Union list, six entries pertaining
to education provide for Institutions of National importaficeCentral
Universities!’ institutions of Scientific and technical educatibtynion agencies

and institutions® Co-ordination and determination of standards and ancient
historical monuments on which Parliament has exclusive powers to make
laws. The State legislatures have power to make laws in respect of institutions
not of national importanéeand agricultural educatiof.Subject to the power

of Parliament, the Centre and States both have power to make laws for
education, including technical education, medical education and unitersity

The Constitution of India has placed on the Central government the
responsibility to meet the need for co-ordination of facilities and the
maintenance of standards at the higher levels.

Looking to the distribution of legislative poweone can say that the
balance is tilted in favour of CentefThe important or core aspects of
education are with the Centre and the residue is left to the States.

WHO REGULATES HIGHER EDUCATION IN INDIA?

As the number of educational institutions imparting higher and professional
education has increased, the problem of recognition, affiliation, proper planning,
co-ordination and determination of standards is attracting the attention of
Parliament and t8te legislatures. Herein aftean attempt is made to study
the existing regulatory mechanism and recent legislative attempts.

[l THE UNIVERSITY GRANTS COMMISSION ACT, 1956

This Act, established a Commission for the co-ordination and
determination of standards in Universities. The Commission, in consultation
with the Universities and other bodies, is empowered to take all such steps as
it may think fit for the promotion and co-ordination of University educdtion
It is also empowered to regulate the fee chargeable in constituent and
affiliated colleges, so that admission to such course of study may not be
regulated by economic power and thereby preventing a more meritorious
candidate from securing admissin.

If the University fails to comply with the recommendations of the

16. Entry 62 of List |
17. Entry 63 of List |
18. Entry 64 of List |
19. Entry 65 of List |
20. Entry 66 of List |
21. Entry 67 of List |
22. Entry 12 of list Il
23. Entry 14 of List Il
24. Entry 25 of List Il
25. Section 12 of the U.G. Act, 1956
26. Section 12-A (2) (c)
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commission funds may be withheld.No educational institution except a
University can award degre&s.The Commission is empowered to make
regulatiors while rule making power is conferred upon the Central Goverrfihent.

[1] INDIAN MEDICAL COUNCIL ACT, 1956

This Act was passed to uniformly regulate the medical education in India.
The Council deals with all matters connected with "recognized medical
qualification®® and "approved institutions®.

The Council is empowered to withdraw recognition in cases where it
finds the lowering of standards of proficiendgnowledge of skilf?

The rule making power is conferred upon the Government while
regulation making power conferred upon the couficil.

[Nl THE ALL INDIA COUNCIL FOR TECHNICAL EDUCATION
ACT, 1987

The Act provides for the establishment of the "All India Council for
Technical Education" (AICTE) for the proper planning and coordinated
development of the technical education system through out the country
promotion of qualitative improvement of such education and other allied
matters’ These three bodies have been referred to specially because:

(1) They are already in existence.

(2) They are vested with over-riding powers which, if enforced, can lead
to far reaching changes, and

(3) They have been facing the problem of commercialization of education
in particular

UGC Act was amended in 1985 to empower it to prescribe fees at
every level. Had the UGC disclyad this responsibilityit would not have
been necessary for the Supreme Court to intefene

The incorporation, regulation and winding up Whiversities are within
the competence of thetdde Legislatures. Howevem order to maintain the
standards of higher education, the UGC (Establishment of and Maintenance of

27. Section 14

28. Sections 22 and 23.

29. Section 26 and 25.

30. Section 2 (h) defines "recognized qualifications included in the Schedules".

31. Section 2 (9) defines "approved institution" to mean "a hospital health centre or
every such institution recognized by a University as an institution in which a
person may undergo training, if any required by his course of study before the
award of any medical qualification to him."

32. Section 19.

33. Ordinance No. 13 of 1992 issued by the President of Indidugist 1992, Indian
Medical Council (Amendment) ordinance 1992.; See also, the Indian Medical
Council (Amendment) Ordinance, 2010 No. 2 of 2010, The Gazette of India,
Extraordinary Part-1l. May 15,2010.

34. Section 3.

35. Infra note 66.
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Standards in Private Universities) Regulations, 2003 were issued on 27th
December 20 and are in forceThe Central Government has also initiated
wider consultations concerning Universities promoted in the Private Sector in
the overall context of protection of the interests of students, financing of
Higher Education and autonomy for instituti¢ins

A Private University Bill was introduced in the Rajya Sabha  (Upper
House) of the Parliament iAugust 1995 with a view to providing for the
establishment of self-financing universiti@he bill has not been passed sa far
The bill provides for a private university permanent endowment of Rs.30 crores
and full scholarship to 30 per cent of the students. This was kept because in
earlier cases many private colleges had to be bailed out by the Government.
The Prime Minister's Council offrade & Industry also constituted Bwvo
Member Committee on Higher Education, of two leading industrialists of India-
Mr. Kumarmagalam Birla and MMukeshAmbani. This Committee in its report
strongly suggested that the Government should leave higher education to the
private sector largely and confine itself to elementary and secondary education.

It may be noted that wait has begun for the quiet burial of the country's
apex higher education regulatdn a clear signal of the winding down of the
54-year-old behemoth, the government plans to avoid appointing a full-fledged
chairman to the University Grants Commission (UGC) after economist Sukhdeo
Thorat, retires. The proposed National Commission for Higher Education and
Research (NCHER) will subsume many of the roles of the UGC and other
regulators, including théll India Council for Technical Education (AICTE).

"But the end of the UGC is more than just the creation of a new regulator
It epitomizes the end of an era when the government micro-managed higher

36 In order to evaluate performance of an institution and bring about a measure of
accountability a mechanism of accreditation has been developed by UGC. This is
an autonomous council under UGC called Natiohetreditation andAssessment
Council (NAAC) with a purpose to carry out periodic assessment of universities
and colleges. NAAC has evolved a methodology of assessment which involves
self-appraisal by each university/college and an assessment of the performance by
an expert committee. Similarlyor technical educatioAICTE has established its
own accreditation mechanism for its institutions through the National Board of
Accreditation (NBA). NBA has also undertaken a detailed exercise for bench
marking the performance of reference for evaluation if performance can be initiated.
(i) Both NAAC and NBA are in the right direction and need to be encouraged and
strengthened. Howevieso far only 47 universities, 75filiite college and 20
autonomous colleges have volunteered to be accredited by NAAC. Some more
universities and 25 more colleges are in advanced stage of finalizing self-study
reports. There is a need to link up grants and loans to NAAC and NBC reports.
This can be done when NAAC and NBC is made applicable to all Higher Education
Institutions. UGC has already indicated that development support will be related to
outcome of NAACs report
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education.We now want to act as a facilitatbra senior government fafial

said. While the NCHER will set standards in higher education, the new
regulator will relinquish direct control of many other functions of the UGC,
including funding universities and testing candidates for teaching’jobs

The NCHER will act against institutions on complaints under a self-
disclosure regime that human resource development minister Kapil Sibal is
pushing. But the change in philosophy of the Centre isn't the only reason
behind the decision to wind down the UGC &IE&TE. The recommendations
of the National Knowledge Commissiin(NKC) and the Yash Pal
Committeé€® both set up by Prime Minister Manmohan Singh --- to replace
these institutions with a single overarching regulator came amid a corruption
cloud over Indian higher education.

The minutes of a meeting of the Parliamentary Standing Committee
on HRD on a proposed law to punish colleges that cheat or mislead students
state that Thorathen UGC, Chairmantold the panel the UGC was not
consulted by the Centre. Thorat has subsequently changed his stance, and said
he had clarified tathe panel that the UGC had been consulted. The damage,
however has been done.

37. Hindustan Times, February 11, 2011

38. It is essential to stimulate private investment in higher education as a means of
extending educational opportunitiédle must recognise that, even with the best
will in the world, government financing cannot be enough to support the massive
expansion in opportunities for higher education on a scale that is now essential.
It might be possible to leverage public funding, especially in the form of land
grants, to attract more (not-for-profit) private investment. The present system of
allotment of land, where political patronage is implicit, discourages genuine
educational entrepreneurs and encourages real estate developers in disguise. In
principle, it should be possible to set up new institutions in higher education, not
just more II'd and IIMs but also more universities, as public-private partnerships
where the government provides the land and the private sector provides the finances.
Such public-private partnerships which promote university- industry interface would
also strengthen teaching and reseasskailable athttp://wwwknowledgecommission.
gov.in/downloads/documents/faq_he.pdf visited on 15-06:201

39. The Yashpal Committee has presented a University Roadmap, which focuses upon
two principles, i.e. the principle of autonomy and principle of self-regulation.
Recommendations have been made for (1) professional courses like law to be under
one category; (2) freedom to the institutions of higher learning in academic, financial
and administrative matters; (3) independent decision-making, transparency and
accountability in universities; and (4) role \@ice-Chancellors as academic leader
in articulating vision of the universityfhe Roadmap speaks about decentralization
and greater autonomy of the universities on the one hand and centralization of
regulatory functions without interfering with academic freedom and institutional
autonomy of the universities in the hand of the National Council on Higher
Education and Research on the other hand.
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RECENT LEGISLATIVE ATTEMPTS TO ACCELERATE THE
PROCESS OF COMMERSIALIZA TION OF HIGHER EDUCATION
IN INDIA

() THE FOREIGN EDUCATIONAL INSTITUTIONS (REGULA TION
OF ENTRY AND OPERATION) BILL, 2010

This Bill claims to regulate the functioning of foreign universities who
provide education in India. Howeveas per the provisions of the Bill, the
FEIs will be free to chae any fee, will be free to select any studehvith
no provision for SC/ST/OBC reservations in the Bill; will be free to have their
own norms regarding pay of teachers and employees (leading to appointments
without necessary qualifications on exploitative terms as is in existence in most
private institutions today); will have complete autonomy over course structure
and syllabi leading to offering of courses which the market needs and will not
be required to submit reports to the UGC or to the central government
implying that neither the UGC, nor any other regulatory authority in India will
have control over the functioning of these foreign universities making it almost
impossible to withdraw the recognition given to a foreign universten if
there are serious problems. International experience indicates that such
legislation can neither attract truly 'world-class' institutions, but can only allow
unreliable educations shops to sell sub-standard wares (relatively free of
regulation) to Indian students.

The parliamentary panel meeting was held to discuss the Foreign
Educational Institutions (Regulation of Entry and Operation) Bill, 2010.
Members belonging to Left parties and BJP suggested that the government
needs to pay attention to strengthening the domestic university system before
opening its doors to foreign players. Members stressed on the need to provide
a level playing field for Indian universities and colleges. The Left has
consistently maintained that foreign universities would subvert the Indian
system, skew salaries and win away faculty from domestic universities and
increase elitism in education.

MPs are understood to have raised the question of foreign universities
not being required to provide reservation for socially and economically
backward students. Kirthzad agued that keeping foreign universities outside
the ambit of reservation would result in keeping children from disadvantaged
sections out of these universitis.

(I THE UNIVERSITIES FOR INNOV ATION BILL, 2010

This Bill proposes to set up 14 "Universities for Innovation" in India,
which will enjoy Government funding but be totally free from any kind of
regulation of standards or fees! These Universities, in the name of being 'free
to innovate", will be free to have foreign VCs; 'merit-based' admission process
free from any obligations to reserve seats for S€/@md OBCs; fix their
own fee structures; pay differential fees to faculty; and admit up to 50%
foreign students (in contrast to ordinary universities which have a 15% cap on

40. The Economic Times, February 1, 2011
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foreign students). These Universities, while enjoying Government funding in the
shape of grants of land, fellowships etc, will be free from supervision by
regulatory authorities like the UGC. There are no norms for curriculum,
teading quality students' assessment etc spelled out for the promoters of
these universitiesand no penalty for making false claims or failing to provide
quality education.

() THE EDUCATIONAL TRIBUNALS BILL, 2010

In the name of setting up educational tribunals at national and state level
to resolve disputes among stakeholders in the education sector and penalise
unfair practices, the aim of this Bill seems to be to restrict the recourse of
teachers, employees and students to courts. This would facilitate foreign and
private players in the education sector who would like to be free from the
prospect of being taken to cofirt

The leading lawyers and activists have expressed their concern and
apprehension against the risk of tribunalising this country with a plethora of
tribunal to decide each controversial seBtor

(IV) THE NATIONAL ACCREDITATION REGULATORY AUTHORITY
FOR HIGHER EDUCATIONAL INSTITUTIONS BILL, 2010

This Bill proposes to make accreditation compulsdirymay be that fund
cuts can follow in case an institution fails to achieve sufficient credits.
However the central government will have the power tdelofexemptions.
Private or otherwise influential players can therefore secure such exemption,
which is an open invitation to graft and corruption.

(V) NATIONAL COMMISSION FOR HIGHER EDUCA TION AND
RESEARCH (INFORMATION ABOUT NCHER) BILL, 2010

Under provisions of this Bill, all existing regulatory like UGBICTE,
NCTE and the MCI will be replaced by the establishment of a single-window
National Council for Higher Education and Research (NCHER). The NCHER
will draw its resources directly from Ministry of Finance and thus not be
accountable to the MHRD mandated for this purpose. This body has been
designed on the lines aWorld Bank-recommended regulatory bodies for every
service sector in every countrit is designed to bypass the political process
and to facilitate global corporate trade.

Higher education is thus being thrown open for the private players in the

41. For critical review of tribunal system; See generaljnod Shankar Mishra,
'‘Environment Justice Delivery systesmn Alternative Forum', 44 JILI, 62-87, (2002)
42. See for example, National Gre@nbunal Act, 2010. See also National Highways
Tribunal under the Control of National Highways (Land amdffic), Act, 2002;
SecuritiesAppellate Tribunal (M/o Finance D/o Economi&ffairs) SAI Rules, 2003
to adjudicate on the orders passed under Securities and Exchange Board Attindia
1992; Cyber Regulationsppellate Tribunal under InformatiofechnologyAct, 2000.
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name of ridding it of problems like corruption and capitation fees and ensuring
higher standards. Howevethe telecom scam is a reminder that privatisation

and greed for profit go hand-in-hand with corruption. The agenda for India's
higher education dictated by the WTO, FEls and corporate will not only
further exclude the poor and underprivileged, it will increase the scale of
chaos and corruption in education manifold.

The ideal of democratizing education and expanding the frontiers of
education has naturally led to a sudden increase in the number of colleges and
universities. The sudden expansion of higher education led to lowering of the
quality of education services provided to the students, quality of the teaching
staff and library facilities. The university sets standards but there is no proper
mechanism or the will on the part of the authorities to monitor the observance
of those standards, with the result that quality has suffered badly in most of
the afiliated colleges. Moreoverthere is no déctive management of the
student population or teaching and learning systems in many of those colleges.
Added to this is the phenomenon of parallel and tutorial colleges where regular
students go during class time at their own colleges.

Many educationists agree that the large influx of students into colleges
today is the result of our present socio-economic situation. The boys and girls
who are there, not on their own accord in the pursuit of knowledge but by
the force of circumstance®hat a waste in manpowemoney and material
to impart costly higher-education to create an army of unemployed and
unemployable graduates.

Prof. Amrik Singh has pointed out that ninety five per cent of what gets
done in the field of higher and professional education is linked with how the
States perform and to what extent they feel involved or committed. The
situation varies from State to State. So mudpeahds upon the personal
qualities of the politicians who hold the particular portfolio of education. He
has noted that the management of education at the State level continues to be
what it was, sayin the 19th centufy.

POLICY OF FUNDING
PUBLIC VERSUS PRIVATE FUNDING

India has developed one of the largest systems of Higher Education in
the world with over 479 universities including 127 deemed Universit/
central university235 state university and 6500 vocational colleges catering to
about 10 million students. Most of these are publicly funded although some
may be privately run.

World Bank in its report entitled as ‘India and the Knowledge Economy;
Leveraging 8ength and Opportunities’ (Report number 31267ANil 2005)
has concluded that while India has made enormous strides in its economic and
social development in the past two decades, it can do much more to leverage
its strengths in today's knowledge based global econdtmgrgues that with

43. Yojana, January26, 1994, 24.
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the right kind of government policy incentives, the country can increase its
economic productivity and the well being of its population by making effective
use of its knowledge. Howevein India, heavy dependence on only one
source of financing, i.e. the State Indian higher education system is heavily
state subsidized, and the non-governmental finances from relatively an
insignificant component. It is clear that -

() The Central and State Governments account for the bulk of the
funding of education in India.

(i) The share of the private sector is quite small and that of local bodies
almost negligible.

(iii) The share of the private sector is not only small but also continually
decreasing. This happens both in case of fees and also endowments and other
sources.

(iv) The share of the University funds is also on decrease.

SOURCES OF INCOME FOR HIGHER EDUCA TION

The funds for higher education in India come mainly from three different
sources, viz, government, fee income from students and other sources of
income from philanthropyindustry sale of publications, etd@he relative shares
of non-government sources such as fees and voluntary contributions have been
declining. The needs of the higher education system have been growing .rapidly
It is being increasingly felt that public budgets cannot adequately fund higher
education, particularly when sectors of mass education are starved of even
bare needs. The committéeappointed by the government recommended that

44. The Punnayya Committee was set up by the University Grants Commission. It
recommended that universities should generate 15% of its annual maintenance
expenditure through internally generate resources and this should go up to at least
25% at the end of ten yearBhe Dr Swaminathan Panel was set up by Aile
India Council for Technical Education has recommended that mobilization of
additional resources for technical education in India. It has advocated for collection
of education Cess from industries and other organization. The Prime Minister's
Council onTrade and Industry appointed a Committee headed hyMdkesh
Ambani and Kumarmangalam Birla to suggest reforms in the Educational. sector
The Committee, which submitted its report in 2001, highlighted the important role
of the State in the development of Education. Some of the suggestions were: (i)
The Government should confine itself to Primary Education and the higher
education should be provided by the private sedigr Passage of the Private
University Bill, (iii) Enforcement of the user-pay principle in higher education, (iv)
Loans and Grants to the economically and socially weaker sections of society; The
Report suggested that the Government must concentrate more on Primary Education
and less on Secondary-Higher education. It also recommended the passing of the
Private UniversitiedAct. The Birla-Ambani Report further recommended that the
Government must encourage business houses to establish Educational Institutions;
The Central Board of Education Committee recognized the limitation of non-
government funding and emphasized the fact that the higher education plays an
important role in promoting growth.
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one of the major saaes of income is the fee from students. They
recommended for an increase in the level of fee and in all kinds of fee and
that institutions should raise the fee levels in such a way that at least 15 to
25 per cent of the annual recurring cost per student is recovered from the
students in the form of fees and from other sources at the end of ten years.
Yet another fact is that the government and UGC are finding it increasingly
difficult to even sustain the current level of funding to the institutions of higher
education. Managing the present financial liabilities of the universities,
especially the state universities, is in utter chaos. In the eighth plan itself,
financially self-supporting higher education has been advocated that "expansion
of higher education in an equitable and coftative mannerin the process,
making the higher education system financially self-supporting” (Government of
India, 1992). The approach paper to the Ninth Five-year Plan says, "Emphasis
will be placed on consolidation and optimal utilisation of the existing
infrastructure through institutional networking .... and through open university
system. Grants-in-aid will be linked to performance criteria to improve quality
and inject accountabilityFees will be restructured on unit cost criteria and
paying capacity of the beneficiarie&dditional resources will be generated by
involving industry and commerce and through contribution from community”
(Government of India, 1997, pp.82).

Distinct signals from the government towards hike in fees and shift of
resources from higher to primary education can be noticed from the approach
paper to theTenth Five year Plan, "Since budget resources are limited, and
such resources as are available, need to be allocated to expanding primary
education, it is important to recognise that the universities must make greater
efforts to supplement resources from the government. University fees are
unrealistically low and in many universities have not been raised in decades.
A substantial hike in university fees is essential (emphasis added)"
(Government of India, 2001, pp.37yhe Tenth Five-year Plan document as
well notes that it is important to recognise that the universities must make
greater efforts to supplement resources apart from the government
(Government of India, 2002-2007, p.17).The plan expenditures on higher and
technical education has been on the decline since Fifth Five-year Plan onwards
in the case of general higher education and Fourth Plan onwards in technical
education. Elementary education has got the highest priority in first plan, which
again seemed to gain momentum in the 9th plan. In the first plan higher
education got 9 per cent allocation, which is the case again in the 9th plan.
It should be noted that higher education institutions play an important role in
setting the academic standard for primary and secondary education. They are
responsible for not only providing the specialised human capital in order to
corner the gains from globalisation, but also for research and development,
training inside the countryprovide policy advise, etc. It is to be realized that
'Higher Education is no longer a luxury; it is essential to national, social and
economic development' (UNESCO, 2000). In the annual financial statement
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(Budget -201-12), the present finance minister MiPranab Mukherjee
emphasized upon the fact that Over 70 percent of Indians will be of working
age in 2025. In this context, universalizing access to secondary education,
increasing the percentage of our scholars in higher education and providing
skill training is necessaryFor education, Centre has allocated Rs. 52,057
crore, which is an increase of 24 percent over the current*year

In the context of resource scarcitgrivatization of education is being
suggested as an important measure. The contribution of private sector to
education in India is not significant, at least as far as financing is concerned.
Generally most of the private institutions in India are only privately managed,
but publicly funded to the whole of recurrent budgets, and sometimes even
non-recurrent budgets, Government spends considerable amount on private
aided institutions in the form of aid. Private institutions are also generally
found to serve the needs of the well to-do only

Private institutions in general not only do not necessarily reduce the
financial burden of the Government, but also they might even work against
financial, education and other social considerations of the welfare State.
Policies encouraging privatization in education need to be made with caution.
It is therefore, imperative for developing countries like India to give due
attention to both the quantities and qualitative expansion of higher edutation.

IMPACT OF PRIVATISATION
STUDENT AS A CUSTOMER OR CLIENT

A University is no longer a place where students apply to study
Universities are now actively pursuing students, especially foreign ones using
a wide variety of strategies to market their coufséghe student is now the
customer or client. Privatization of higher education has affected the vulnerable
sections of Indian societyVith globalization, Universities are spreading their
reach beyond ggraphical and political borderghe British, Australian and

45. Tax Mann, the Budget 2@112, 16. During 1th five year plan a lge number of
institutions both in higher and technical education have been establispad.
from setting up of 14 new central universities, three state universities have been
converted into central universities. Eight newslITseven new IIMs, three new
IISERs, two new S&s, and many new polytechnics have also been setup. In
addition, ten new national institute of technology have been approved and 374
colleges in those educationally backward districts, which have low gross enrolment
ration as compared to national average, are being considered. The Hindu, March
24, 2010.

46. Ved Prakash, 'fends in Growth and Financing of Higher Education in India"
Economic PoliticaMeekly, 3249-3258, August, 2007.

47. Sanat Kaul, "Higher Education in India : Seizing the Opportunity”, (working Paper
No. 179), 5, May 2006, available at wwamier.org. visited on 25.02.201
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American Universities are setting up campuses in Singapore, China and the
Gulf. Universities realise that they can examine many more students than they
can teach. Hence many of them are collaborating with other institutions or
franchisees to teach their courses under their brand name without getting
involved in the direct business of imparting the educétion

There are also different types of these private institutions - Many of the
self-financing engineering colleges and management institutions are affiliated to
the conventional universities (Examples as foundTamil Nadu, Karnataka
and Andhra Pradesh). In which, the course structure, design, curriculum, and
the pattern of examination fall within the purview of the national or state
pattern. On the other side, several of these self financing private institutions
are also non-affiliating to any universities and cater to the demands of the
corporate sector nationally and internationalhether the private institutions
follow multi-faculty or discipline are decided by the individual institutions. Since
the programs and courses are market-driven and each private institution
decides on their own the course and subjects it offers. Hence, they also have
a free hand to introduce new programs and discard the old.

STUDENT IS THE POWER WHILE FACULTY IS WEAK IN
PRIVATE INSTITUTIONS

Indeed, the faculty lacks the position, power and autonomy as they
traditionally enjoy at universities. Basically they serve to students and their
practical orientations in commercial private institutions. These institutions rely
on part-time faculty and may be drawn from full-time faculty at public
universities (and hence do not add to further employment opportunities). When
employing full-time faculty they pay meagre salarfPerhaps many of them
have neither practical nor academic expertise and lack training. The finances
of these private enterprises seem to be free to raise and deploy resources to
meet their own norms. Private universities elsewhere, for instance in USA
mobilize the resources of about 30 to 40 per cent of the recurring cost of
education from students. Remaining 60 to 70 of the recurring cost are
generated from endowments, alumni and other sources (Zidermaillzaidh,

48. University of Phoenix, the first University to offer a full time on-line degree is
owned by theApollo Group. Sixteen of the world's better ranking universities have
got together and set up a $ 50 million joint venture called Universitas 21 Global,
an online MBA business school. These universities include McGill, British
Colombia, Virginia, dinbugh, Sweden and Melbourne Afistralia. This $ 50 million
project has been established in collaboration with a private company called
Thomson Learning, an educational and training service division of the Thomson
Corporation. Universitas 21 Global aims to tap markets of potential students from
UAE, Singapore, Malaysia, India, Korea and China. It has already enrolled 1000
professionals from 45 countries for its graduate programme. It has also offered an
M.Sc. in Tourism andTravel Management recentlyThe online degree of
Universities 21 has been well received in the world market and the degree certificate
awarded by it bears the crest of all the 16 top ranked participating universities.
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1995). On tlke contrary fee in these private enterprises in India are exorbitant
as they fully depend upon student payments. Indeed, these institutions make
huge profits, some times recover more than their recurring costs (full of
recurring cost plus part of the capital cost). Such institutions survive as long
as there is a demand for their services and the students are willing to pay for
such job directed training.

USER FAYS PRINCIPLE

M. Ambani and K. Birla committee appointed by the Government of
India, strongly suggested for full cost recovery (user pays principle) from
students even in public higher education institutions through hike in fees and
introduction of self-financing courses and seats; shifting of resources from
higher to primary level of education that government should leave higher
education altogether to the private sector and confine itself to elementary and
secondary education. Furtheéhe report wed the private university bill to be
passed and also suggested that the user-pays principle be strictly enforced in
higher education, supplemented by loans and grants to economically and
socially backward sections of Society (Ambani-Birla, 2001). In addition,
number of foreign universities and franchise of multinational educational
(business) centres compete in developing their own centers in India at a full
cost recovery basis.

There are instances of a single politician running over 140 educational
institutes. All these institutes generate huge amounts of mofdéere are
rampant cases of malpractice in the form of illegal charges to allocate seats
from the management quota. These institutes have been subject to income tax
raids which have revealed that seats are indeed sold for cash and a seat in
the medical institute can fetch a handsome Rs 25 lakh from the carfflidate.

According to Pratap Bhanu Mehta, the debate over regulation of higher
education is highly charged with images of private operators charging
exorbitant fees, poor qualjtyfinancial barriers to the entry of deserving
students, etcAccording to him, the executive in India has abdicated its
responsibility of providing sensible policies for education and judiciary has
stepped into the vacuum without fully understanding the overall objective. On
the demand side, we need to have clear objectives

Commercialization of education has not only shadowed ethics and moral
values but also generated a "plethora of problems" which will hollow the
education system, Union Human Resource Development Minster Kapil Sibal
said at the 88thAnnual Convocation of Delhi UniversityHe further added
that "lronically the purpose of education has been reduced to merely acquiring

49. Supra note 47 at p. 35.

50. See Regulating Higher Education published in three parts in the Indian Express,
New Delhi Edition on July 14th, 15th and 16th, 2005- also posted online in www
indianexpres.com
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a certificate or a degree which can help a person in getting a high-income
job. The rush for short-cuts to achieve economic prosperity has pushed moral
values into the background," Ruing the discouragement of idealism and welfare
intentions of students, the Minister said that education has become "a highly
remunerative business, and thrives on raising income expectations of students.
Education has become so commercialized that seats in many private institutions
and colleges are literally buyable".

He went on to add that "in recent times, we have witnessed the fall of
once large and proud international and national corporations, well-known
personalities, politicians and sportspersons due to their greed. This gives rise
to serious questions about the ethical values and right conduct in controversial
situations,™.

The State is primarily responsible for ensuring quality education at all
levels and in all regions. This would entail strengthening of public institutions
as also their quantitative expansion. It is evidently the obligation of the State
to find ways and means of raising public resources for higher education as per
the recommendations of (a) the Centalvisory Board of Education (CABE)
Committee Report on financing of Higher ®echnical Education and (B)he
Tapas Majumdar Committee Report on National Common Minimum
Programme's Commitment of 6% GDP to Education.

JUDICIAL RESPONSE

In D.S. Nakara vUnion of Indiai? a Constitution Bench of the Supreme
Court while explaining the significances of the addition of the expression
"socialist" in the preamble of our Constitution pointed out, During the formative
years. Socialism aims at providing all opportunities for pursuing the educational
activity. There will be equitable distribution of national cake.

The present judgment brings a dimensions in the field of education; the
transformation from capitalist to the Socialist approach in the education.

In Pradeep Jain.vUnion of India3® the Supreme Court observed that
anyone, anywhere in India was entitled to have equal chance for admission to
any educational course for his cultural growth, training facilitypecialty or
employment. In Bandhua Mukti Morcha Wnion of India}* the Supreme
Court was confronted with meaning of "human dignity". The court laid down
basic constituent of human dignity which included the right to get educational
facilities as well. Bhagwati, J. Observed:

The right to live with human dignity enshrined Amticle 21 derives its

life, breadth from the Directive Principles of State Policy and particularly....
Article 41 therefore, it must include...educational facilities.

51. A News Item published in "The Hindu", Staff reporter dated February 28. 2. 2011,
The Hindu, New Delhi, Monday

52. AIR 1983 SC 130, 139.

53. AIR 1984 SC 1420.

54. AIR 1984 S.C. 802, 812.
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In cases like D.S. Nakara,Pradeep Jaiff Bandhua Mukti Mrochd,
the court emphasized upon the right to education but in these cases the
opinion of the court was merely an obiter dicta, hence they had no binding
effect.

As the Court decided that private initiative in providing educational
facilities particularly for higher education and become present day a necessity
They should not only be involved but encouraged to augment the much needed
resources in the field of education. They could not be compelled to charge the
same fee as was charged in the governmental institutions. If they did so, it
was perfectly welcome but this was very rare. It led to the concept of 'self
financing educational institutions' and 'cost-based educational institutions'. It
was clear before the court that intention of Parliament, the State legislatures
and the public policy was against commercialization of education. Now the
question before the Court was how to encourage private educational institutions
without allowing them to commercialise the education.

In 1993, Unni Krishnan's Ca¥g the Supreme Court held that privately
unaided colleges were legally bound to provide heavily subsidized professional
education to students qualifying under Common Entrahests (CET). It
further laid out an elaborate scheme under which top ranking students would
be admitted at low tuition fee.

The Unni Krishnan judgment recognized that the cost of education may
vary, even within the same facultfrom institution to institutionThe facilities
provided, equipment, infrastructure, standard and quality of education may very
from institution to institution. But the scheme was evolved by the court in
disregard of this observation and imposed the same fee structure for all
colleges irrespective of the variation in operating costs from college to college.

Though the Supreme Court verdict in the case of Unni Krishnaate
of Andhra Pradesh did not cover the Government and Government aided
institutions, the government felt inspired enough to go ahead with the system
of payment seats. What the Supreme Court had directed the UGC to do was
to frame regulations for determining fees which can be charged by unaided
affiliated colleges.

The inefficiency and corruption of state governments exposed and
compounded the weaknesses of the scheme laid down by the court.

It is submitted that the fee structure approved by the Supreme Court for
professional courses led to the commercialization of education in professional
courses. The effect of judicial decision can be better appreciated taking any
state where unaided private professional colleges exist.

The Supreme Court onlth August 1995, directed the centre to subsidies
education in private medical and dental colleges, rationalized fee structure,

55. AIR 1983 S C 130.
56. AIR 1984 SC 1420.
57. AIR 1984 SC 802.
57a.A.l.LR. 1993 SC. 2178
58. Ibid.
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raised NRI's quota and directed the Reserve Bank of India (RBI) to evolve
a scheme to provide soft loans to medial students.

The Solicitor General MrDipankar Gupta submitted before the Court
that the Union Government did not have any budgetary provision for this and
further the direction was against the Government policy of not providing funds
to finance private medical education. He further contended that the direction
given by the court was not fair as the Central Government was not given
opportunity to place its view before the court.

The judges (Singh, KuldipAgrawal, S.C. and ReddyB.P Jeevan)
clarified that the present directions were not a departure from the scheme in
Unni Krishnan case but were more in the nature of interim ordenrs.Major
modification in the scheme could only be for the next academic year and
onwards®.

In TMA Pai Foundation vs. State of Karnat¥kahe Supreme Court
ruled against the prevalent practice of State Governments. The common
practice is of appropriating more than 60-85per cent of the seats in the 327
medical and 1345 engineering colleges across the country which are privately
promoted and unaided. These seats are then allotted to students topping
common Entrancelests.

However this view was reversed by the Supreme Court in Islamic
Academy vs. Union of Indfa which directed all State Governments to
constitute separate admissions and fees fixation committees headed by retired
high court judges.

However in PA Inamdar casé the court upheld and rdmmed the 1
judge bench judgement in TMA Pai Foundation mentioned above. This turned
the political class against the judicial order and united them in bringing for the
formulation of a draft 'Private Professional Education' Institutional (Regulation
of Admission and Fixation of Fees) Bill of 2005 whose purpose has been to
nullify the judgment of the Supreme Court in theM.A. Pai case.

In T.M.A. Pai Foundation Case, the Supreme Court overruled the
separate fee structure for free and payment seats, in terms of Unniktishnan
but cautioned that there should be no capitation fee or profiteering mechanism.
In Islami Academy* the Apex Court directed the respective state governments
to constitute committees to supervise the fee - structure proposed by the
educational institutions. In Inamdar the case, Constitution Bench of the
Supreme Court upheld the freedom of every unaided educational institution 'to
devise its own fee structure subject to the limitation that there can be no
profiteering and no capitation fee can be gkdr directly or indirectlyor in

59. T.M.A Pai Foundation v tate of Karnataka, (2002), 8 SCC 481, 549.
60. Supra note 59.

61. (2003) 6 SCC 697

62. PA. Inamdar v Sate of Maharashtra, (2005) 6 SCC 537, 598.

63. AIR 1993 SC 2178

64. Islamic Academy of Education.\&ate of Karnataka , (2003) 6 SCC 697.
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any form'®® The doubts created by Pai Foundation were clarified in Inamdar
The law as crystallized in all these cases states that the state government
could impose regulatory measures to fix the fee-structure on the basis of
materials produce by the colleges before them both for expenses incurred and
for future development.

In Prof. Yashpal v Sate of Chhattisgarff, the Supreme Court of India
has declare€d the provisions of Sections 5 and 6, of the Chhattisgarh Niji
Kshetra Vishwavidyalaya ($apanaAur Viniyaman) Adhiniyam, 2002, to be
ultra vires of the Constitution. The Supreme Court further directed that in
order to protect the interests of the students who may be actually studying in
the institutions established by such private Universities, the State Government
may take appropriate measures to have such institutions affiliated to the
already existing State Universities in Chhattisgarh, in terms of Section 33 and
34 of the impugned\ct, where under responsibility has to be assumed by the
State Government and, that the affiliation of an institution shall be made only
if it fulfills the requisite norms and standards laid down for such purpose.

The UGC was also requested to examine the judgment and its
implications, particularly for bonafide students enrolled with these 'universities'
so that, should the need arise, the Commission could be requested to take
appropriate steps in the matter

In Abhishek Kodian v Sate of U.RP%® the stand taken by the private
unaided institutions, to fix fee structure on their own was disapproved by the
court. The basic issue involved in this writ petition was the competence of the
medical college run by a charitable trust to charge higher amount of fees than
the fees fixed by the state government. By relying on IngmbarAllahabad
High Court held that medical college cannot be allowed to fix fees for
payment seats and to charge higher fees for meeting its expenses and
development activities as charging of fees is regulated by the state
government.

The forgoing decisions signify that the Supreme Court in its zeal to set
thing right in the vital area of higher education created conflicts/confusion,
necessitating legislative interventions. It is not clear weather these interventions
would be looked upon kindly by the Court. It may be noted that confusion still
exists on many issues which require in-depth discussions and debates at all
level. However the Court's role in generating debates in this important area
is appreciable.

CONCLUDING OBSERVATIONS

The whole problem of commercialization of education is complex and
complicated. Howeverit is also related to demand for job oriented degrees.

65. Supra note 62.

66. (2005) 5 SCC 520.

67. Vide its order inWrit petition (Civil) No. 19/2004 Profyash Pal & OrsVs. Sate
of Chhattisgarh & Ors., datedl IFebruary 2005.

68. AIR 2007 All 204
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Course Curriculum should be devised in such a way that education starts with
earning. Earning and learnifignust go togetherlt will lead to development
which can be called as sustainable development. The concept of sustainable
development is a technique to reconcile the competing claim of individual
liberty and right to development. The need for financing of higher education
for students, especially those coming from low income households needs
special attention. Like in the United States, we may also evolve a guarantee
system, where students coming from low income households are eligible for a
student loan without parental security or guarantee so that there is no
discrimination due to the financial background of the student. Subsidization of
the interest rate for students should be based on his family income. For this
innovative financial mechanism needs to be evolved incorporating some of the
salient features of the systems existing in UK, USA.

The recent legislative attempts vividly explain the eagerness of our
policymakers for privatization and commercialization of higher education in
India. Although the constitutional mandate is reflected through preamble of the
Constitution of India which enjoins the State to initiate appropriate measures
to deliver justice (social & economical) to every section of Indian society

Coming to judicial response, the Supreme Court of India has stepped in
to check commercialization of higher education in India. Howetbke
approach of the Court has not been consistent. It has also accelerated the
process of commercialization of higher education.

The philanthropic tradition in Indian higher education has been always
active and institutions sponsored by it should be promdtedncentive system
in terms of tax concessions, land grants and transparent rules should be laid
down so as to attract private participation in higher education. Industry may
be encouraged to provide research grants relevant to appropriate technological
change.

Commercialization has expressed itself in a variety of forms such as the
full recovery of the cost of higher education in government and government
aided institutions; high fees in self-financing private processional colleges,
deemed and private universities; high fees charged in unrecognized private
institutions offering foreign degrees in collaboration with foreign universities
etc. Commercialization, therefore, needs to be unambiguously defined with a
view to control, regulate the impact of commercialization.

Commercialization of higher education can have adverse implications, both
in terms of access and equitf may even create internal imbalances and
distortions in higher education such as excessive importance to the IT - related
sector at the cost of the Social Sciences and the Humanities.

A system to regulate commercialization should be put in place by the
Central and fte governments in coordination with each othfersuitable
framework in respect of specific issues can be imposed by legislation, if

69. It is interesting to note that Banaras Hindu University has initiated a scheme where
earning and learning go together
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necessaryand its implementation may be ensured through various regulatory
bodies.

There is an urgent need to evolve a proper coordination mechanism
amongst the various regulatory bodies in order to determine issues such as
fees, admission, procedures, the quality of education, future directions etc.

We may sum up by saying that knowledge is povitucation serves
as a tool for empowerment of backward and marginalized class. It plays a
crucial role in development and nation building.

It is high time that the State must fulfill its constitutional and legal
obligation to provide education to every section of Indian society to enable
them 'to strive towards excellence in all spheres of Individual and collective
activity so that nation constantly rises to higher level of endeavour and
achievement.

°
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NARCO-ANAL YSIS: A HUMAN RIGHTS PERSPECTIVE
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ABSTRACT

As society prgresses, crime bestows itself in diéfer forms
and newer modes of @paration. This carespondingly
necessitates the employment of modern scientific methods
such as D.N.A finger printing, lie detector test, brain mapping
test and naco analysis test etc. These techniquee ar
defended on the gund for extracting information which
could help the investigating agencies toeywgnt criminal
activities in the futle as well as in coumstances wherit is
difficult to gather evidences thmgh odinary means as well
as obligations on citizens to fully cooperate with the
investigating agencies on theognd of cefain provisions of
the Code of Criminal Rrcedue, 1973 and the Indian
Evidence Act, 1872. These tests differorfn other traditional
modes of investigation on the ogind that they seek some
kind of cooperation &m the accused, which may not always
be voluntay. The legal questionselate to the involuntgr
administration of certain scientific methods for the purpose if
improving investigation effés in criminal cases. This issue
has eceived considerable attention since it involves tension
between the desirability of efficient investigation and the
presewation of individual libeties and human rights.
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INTRODUCTION
As society progresses crime bestows itself in different forms and newer

modes of preparation. This correspondingly necessitates the employment of
modern scientific methods such as D.N.A finger printine detector

*

1

B.Sc., LL.M., Ph.D., Reader in Lawaw School, BHUYaranasi.

DNA Fingerprinting is a way of identifying a special individual rather than simply
identifying a species or some particular trait. It is currently used both for
identifying paternity and maternity and for identifying criminals and victims. It is
very attractive because it doesn't require actual finger print, which may or may not
be left behind. Because all of the DNA sections are contained in every cell, any
piece of person's bodyrom a strand of hair to a skin follicle to a drop of blood,
may be used to identifying them by this testdrop of blood or skin left at the
crime scene may be enough to establish innocence or guilt. Souitpet
wwwwisegeek.com/what-is-dna-fingrinting.htm, accessed on 04/13/2010.
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test, brain mapping tedtand narco analysis tésttc. Since introduction, these
techniques always remain a subject matter of debate and discussion in India
and outside. Such measures have been defended by citing the importance of
extracting information which could help the investigating agencies to prevent
criminal activities in the future as well as in circumstances where it is difficult

to gather evidences through ordinary means. These tests have also been

defended on the ground of certain provisions of the Code of Criminal
Procedure, 1973 and the Indian Evideras, 1872 which emphasise on the
responsibilities placed on citizens to fully cooperate with the investigating

agencies Attempts were also made to justify these tests for not causing any
bodily harm and on the ground that the extracted information would be used
only for strengthing investigation efforts and would not be admitted as evidence
during the trial stage. The assertion is that improvement in fact finding during
the investigation stage would consequently help to increase the rate of

2.

It is an examination where the subject who is attached with a polygraph machine
is interrogated by an expert. The machine records the blood pressure, pulse rate,
respiration and muscle moveme#t.base line is established by asking question
whose answer the investigators knolying by the subject is accompanied by
specific perceptible, psychological and behavioural changes and the sensors and
a wave pattern in the graph expose this. Deviation from the base line is taken as
a sign of lie. Sourcehttp://en.wikipedia.org/wiki/polygraph, accessed on 04/23/2010

In this test the subject is first interviewed and interrogated to find out whether he
is concealing any information. Then sensors are attached to the subject's head and
the person is seated before computer manier is then shown certain images and
made to hear certain sounds. The sensors monitor electrical activities in the brain and
register P300 waves, which are generated only if the subject has some connection
with the stimulus i.e. picture or sound. The subject is not asked any questions.
Source: http:/wwwrediff.com/news2006/jul/19geam.htm, accessed on 04/23/2010

For books see generally Kaul, Satyendra Kymaad Zaidi, Mohd. HasariNarco-
Analysis, Brain Mapping, Hypnosis and Lie Detector test in interrogation of
suspects (Allahabad: AliaLaw Agency 2008) pp.465; Whitney s. Hibbard,
RaymondW. Worring,, Daniel L. Falcon and Richard K. Kingprensic Hypnosis

. The Practical Application of Hypnosis in Criminal InvestigatiofsCharles C.
Thomas Pub. Ltd., 1996plan W. Scheflin, , Jerrold Lee and Shapiffsance on

Trial, (Guilford Pubn., 1989)Taylor, Lawrence, Scientific Interogation: Hypnosis,
Polygraphy Narco Analysis, Wice $ress and Pupillometrigg Lexis Pubn., 1984).

In Smt. Selvi & OrsV. Sate of KarnatakaAIR 2010 SC 1974 the Supreme Court

of India observed that "... in one of the impugned judgement, it was reasoned that
all citizens have an obligation to cooperate with ongoing investigation. For instance
reliance has been placed on section 39, CrPC which places a duty on citizens to
inform the nearest magistrate or to the police officer if they are aware of the
commission of, or of the intention of any other person to commit the crimes
enumerated in the sectioittention has also been drawn to the language of
section 156(1) CrPC which states that a police officer in charge of a police station
is empowered to investigate cognizable offences even without an order from the
jurisdictional magistrate. Likewise our attention is drawn to section 161(1), CrPC,
which empowers a police officer investing a case to orally examine any person who
has been supposed to be acquainted with the facts and circumstances of the case.”
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prosecution as well as the rate of acquitt#tl is also urged that these are
softer alternative to the regrettable and allegedly wide spread use of third
degree methods by the investigatorgVhatever defence may be advanced
here, can they override the constitutional protection given to the accused
person particularly undedrticles 20 and 21.

Until the advent of these new techniques the criminal justice system in
India had been relying upon only the traditional modes of investigation and till
now the law and procedure of traditional modes of investigation have been
almost settled. Our High Courts and Supreme Court from time to time
examined these investigation procedures in the light of human rights of the
accused and inbuilt human rights requirement in these modes. New techniques
differ from other traditional modes of investigation on the ground that they
seek some kind of cooperation from the accused which may not always be
voluntary The underlying principle in such tests is revelation of certain
pertinent information by using scientific methods. The legal questions relate to
the involuntary administration of certain scientific methods for the purpose if
improving investigation ébrts in criminal casesAn accused receives ample
safeguard during judicial proceeding as well as in investigation pfpdass
there is a need to examine these safeguard when an accused has been
subjected to narco-analysis test. Furthiis test needs to be examined in the
light of human right of the accused subject. Particularly when, it's evidentiary
value is still doubtful. This issue has received considerable attention since it
involves tension between the desirability of efficient investigation and the
preservation of individual liberties. From the date when the first peisadh
undergone narco-analysis test to till today the Indian courts particularly the

6. For detail seesmt. Selvi & OrsV. Sate of KarnatakaAIR 2010 SC 1974

7. lbid.

8. Articles 20 and 21 of the Indian Constitution, Sections 161, 162, 163, 164 Of the CrPC
and sections 24, 25, 26 and 27 of the Evidekate To mention few of themArticle
20(3) of the Indian Constitution says "No person accuse of any offence shall be
compelled to be a witness against himself'. Section 25 of the Indian Evidehce
says "No confession made to a police officer shall be proved as against a person
accused of any fd#nce." Section 26 of the samet says "No confession made by
any person whilst he is in the custody of a police officer unless it be made in the
immediate presence of a magistrate, shall be proved as against as such person."
Section 164(2) Code of Criminal Procedure says "the Magistrate shall, before
recording any such confession , explain to the person making it that he is not bound
to make a confession and that, if he does so , it may be used as evidence against
him; and the Magistrate shall not record any such confession unless, upon
questioning the person making it, he has reason to believe that it is being made
voluntary" and section 162(1) of the Code of Criminal Procedure says "such person
shall be bound to answer truly all questions relating to such case put to him by such
officer, other than the questions the answers to which have a tendency to expose
him to a criminal charge or to a penalty or forfeiture. "

9. In India narco analysis was first used in 2002 in Godhra carnage case, sonakshi
Verma, "the Concept of narco analysis in the view of Constututional Law and
Human Rights", Source: httpuivwrminlu.ac.in/content/sonakshievma.pdf.
accessed on 04/23/2010
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High Courts faced many challenges regarding the Constitutional validity of the
test. Surprisingly the courts upheld the validity of the narco-analysis test in
almost all the casé&s Finally, in Smt. Selvi & OrsV. Sate of Karnatakd,
the apex Indian Court set at rest all discussions and developed an indigenous
jurisprudence on narco-analysis test.

Almost all civilized countries including USAand Britain already put a
ban on narco- analysis test on human right grounds. The human right activists
all over the world find this test as a primitive form of investigation, a third
degree treatment and an invasive procedure where subjects are lulled into
conversational mode by being injected with an anaesthetic. In India however
before 2010 the narco-analysis test had not been examined in the human rights
context. However several persons have been subjected to this test since
2002° At this juncture a question arises whether merely for an investigative
purpose can the narco- analysis is allowed at the cost of violation of right
against self-incrimation and other human rights of the accused when the fact
is that the test result by themselves cannot be admitted as evidence even the
subject has given consent to undergo this test because the subject does not
exercise conscious control over the responses during the administration of the
test’. Against this background an attempt has beenemiadthis article to
examine the human right issues relating to narco-analysis test.

I[I. MEANING AND ORIGIN
Narco-analysi$ is a form of psychotherapy in which light anaesthesia is

10. SeeRojo Geoge v Deputy Superintendent of Poljce2006(2) KII' 197; Dinesh
Dalmia v Sate by SPE, CBR006 CrLj 2401;Smt. Selvi and Others @&ate by
Koramangala Police t&tion, (2004) 7 KarLj 501Ramchandra Ram Reddy Sate
of Maharastra 2004 BomCR (Cri ) 657Chandan Pannalal Jaiswal. \Bate of
Gujrat, 2004 CrLj 2992M.C.Sekhran and Others .vSate of Keralal980 Crlj 31;
Abhya Singh ,v Sate of U.P, 2009 CrLj 2189;Santokben Sharanbhai Jadeja v
Sate of Gujrat 2008 CriLj 68;Sh. Sailender Sharma Sate and anotherMANU/
DE/1626/2008;3ate of Andhara Pradesh.vSmt. Inapuri Padma and other2008
Cri Lj 3992.

11. AIR 2010 SC 1974

12. During and after war years, US armed forces and intelligence agencies continued
to experiment with truth drugs. The CIA has admitted to using as a part of its
interrogation tactics. In 1977 US Senate hearings on its secret mind-control project
acknowledged that "no such magic brew as the popular notion of truth serum
exists." in 1989 the New Jersey Supreme CourttateSy Pitts, 16 N.J 580, 562
A. 2d 1320 (N.J 1989), prohibited the use of SodAmmytal narco analysis because
the results of the interview were not considered scientifically reliable (source:
http:www.thehindu.com/fline/fl2409/stories accesses on 04/23/2@4@in when US
wanted to conduct narco analysis test on suspect person connected with the
terrorist attack on WTC, they took the suspects to remote island fearing objection
from the country( sourcehttp://insidekerala.com., accessed on 04/23/2010).

13. Supranote 9.

14. See SmtSelvi & Ors. V Sate of KarnatakaAIR 2010 SC 1974

15. The term narco analysis is derived from the Greek word narke(meaning
"anaesthesia" or "torpor"), Source:
http:/Mwwencyclopedia.com/doc/1G2-3435300958.htAdcessed on 04/13/2010.
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produced by use of BarbituratésPatients or subjects are encouraged to talk
about their experiences and may reveal certain facts what would ordinarily be
repressed. The test tries to recall repressed materials. The therapists give post
hypnotic suggestions to patients. Repressed materials are recalled during
influence of the drug and repressed conflict of the patient is located and
cured”’.

Physicians began to employ ScopolanfineBarbiturate¥ along with
Morphine® and Chloroforit to induce a state of ‘twilight sleep' during child
birth early in the 20th centuryln 1922, Robert House, a Delld®xas
Obstetrician thought that a similar technique might be used in the interrogation
of suspected criminals and he interviewed two prisoners in the Dellas country
jail whose guilt seemed clearly confirmed. The Scopolamine was used as the
drug to induce the suspects to extract the truth. Both the accused denied the
guilt. Surprisingly both of them on trial were found not guiltRobert House
thus, concluded that a patient under the influence of the Scopolamine could
not create lie and also lost the power to think or reason. His experiment and
the conclusion attracted wide attention and the idea of truth drugs was thus
launched on the public attention. The phrase "truth serum" is believed to have
appeared first in the news report of Robert House's experiment 'the Los

16. Barbiturates are a class of drugs that act on the GABA receptor in the brain
and spinal cordThe GABA A receptor is an inhibitory channel which decreases
neuronal activity and the Barbiturates enhance the inhibitory action of the GABA
A receptor It binds to the GABAA receptor This explains why overdose of
Barbiturates may be lethal. Sourchttp://en.wikipedia.org/wiki/barbiturate
.accessed on 04/23/2010.

17. A preliminary report byW.F.Lorenz, Reese andnnette C.washburne on
"Psychological Observations during Intravenous SodAmytal Medications".As
appeared in Kaul, Satyendra Kumar and Zaidi, Mohd. Hadamo-analysis,
Brain Mapping, Hypnosis and Lie Detector test in interrogation of suspects
(Allahabad:AliaLaw Agency 2008) pp.465.

18. Is also known as Levo-duboisine and Hyoscine, is a tropore alkaloid drug with
muscarinic antagonist effects. It has anticholinergic properties and has legitimate
medical applications in very minute dose. In rare cases unusual reactions to
ordinary doses of Scopolamine have occurred including confusion, agitation,
Rambling speeches, Hallucination and Paranoid and Delusions etc(sotfpce:
/en.wikipedia.org/wiki/scopolamine accessed on 04/23/2010)

19. Supra note 16.

20. Morphine is an extremely powerful opiate analgesic drug, directly act on the central
nervous system to relieve pain. Side effects include impairment of mental
performance, euphoria, drowsiness, lethargy and blurred vision etc. (sbtipgé;
[Iwwwmedic8.com/medicines/morphine.htrabcessed on 04/23/2010).

21. It is an organic compound. Chemically it is Trichloro Methane. Once it was used
as a popular anaesthesia. Its vapour depresses the central nervous system of a
patient, allowing doctor to perform various otherwise painful procedures. Its side
effects are dizziness, fatigue and headache etc. a fatal oral dose of Chloroform is
about 10 ml.(14.8gm), sourcéttp://en.wikipedia.org/wiki/chlorofornaccessed on
04/23/2010.
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Angeles Record' sometime in 1922. Robert House came to be known as the
‘father of truth serum'.

[ll. PRINCIPLE AND PROCEDURE

It is believed that when a drug is administered to a person which
suppresses the reasoning power without suppressing the power of speech and
memory the person can be compelled to speak the truth. It is the Reasoning
power which makes a man to think and to imagine and when a person thinks
and imagines he can be able to manipulate his answer and tell lies. Some
drugs have been found to create this 'twilight Statei this semi-conscious
state the imagination power of the subject is neutralised and reasoning faculty
is affected and the subject talks freely and is purportedly deprived of his
power of self control and will power to manipulate his answés answer
would be spontaneous and restricted to the facts he is already awfre.
such known drugs are SecofiaHyoscine(Scopolamin®) Sodium Pentoth&l
and SodiumAmytal® etc.

In India the Narco-analysis is conducted by mixing 3 gms. Of Sodium
Amytal or Sodium Pentothal dissolved in 3000 ml. of water depending upon
the person's sex, age, health and physical condition. This mixture is
administered intravenously along with 10% of dextrose over a period of 3
hours with the help of anaesthetist. This puts the subject in a hypnotic trance.
The accused is than interrogated. The statement made by the accused is
recorded on audio & video cassettes.

22. A condition of disordered consciousness during which actions may be performed
without conscious volition and without any remembrance afterward. Sduitpe’
wwwyourdictionary.com/medical/twilight-stateaccessed on 04/23/2010.

23. It is Secobarbital Sodium, which is a barbiturate derivative drug that was first
synthesised in 1928. It possesses anaesthetic, anticonvulsant, sedative and
hypnotic properties. It is for treatment of epilepsy , insomnia and used as a
preparative medication to produce anaesthesia and anxyolysis in short surgical,
diagnostic and therapist procedure which are minimally painful. The possible side
effects are agitation, confusion, nightmares, anxietizziness, hallucinations,
decreased blood pressures and heart rate , nausea and vomiting etc. source:
http://en.wikipedia.ag/wiki/Secobarbital Accessed on 04/27/2010.

24. Supra note 18.

25. Sodium Pentothal is an ultra short acting drug of class Barbiturates. The proper
name of this drug is "thiopental Sodium". It is a sterile powder and after diluting
in appropriate diluents injected intravenoudtg molecular weight is 264.32. It has
alliaceous, garlic like odourSource: http://en.wikipedia.ag/wiki/Secobarbital
Accessed on 04/27/2010.

26. SodiumAmytal is a moderately long- acting or intermediate acting Barbiturates with
a moderately rapid induction time. Chemically it is known as "Sodium Barbital" or
"Amobarbital". Sourcehttp://en.wikipedia.ag/wiki/Amobarbital Accessed on 04/
27/2010.
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IV. HUMAN RIGHTS PERSPECTIVE

The legality of the Narco-analysis test has always remained a matter of
debate and discussion amongst legal luminaries. In many occasions the Indian
High Courts summoned narco- analysis in the withess box to examine its
legality. But in all most all occasions the High Courts remained busy in finding
the constitutionality and evidentiary value of these new technichgsesult
the human rights perspective of narco- analysis left unexploredselni's
case however the apex court succeeded in touching some of these rights
while leaving the otherTherefore, an attempt has been made below to discuss
the human right aspect of narco-analysis.

(A) RIGHT AGAINST SELF-INCRIMA TION

It is a fundamental principle of criminal law that "No man not even the
accused himself can be compelled to answer any question which may tend to
prove him guilty of a crime he has been accused of'nemo tenetur se
ipsum accusa’’. This principle has been recognised in most jurisdictions as
well as in international human rights instrumerithe 5thAmendment of the
US Constitution provides "No person ... shall be compelled in any criminal
case, to be a witness against himself."Townsend VSairf’, the US Court
held that the petitioners confession was constitutionally inadmissible if it was
adduced by the police questioning during a period when the petitioners will
was overborne by a drug having the property of the truth S&rimBritain,
it is a fundamental principle of the Common law that a person accused of an
offence shall not be compelled to discover documents or objects, which
incriminate him.Article 3 of the Universal Declaration of Human Rights though
not directly but indirectly guarantees the right against self-incrimation by saying
‘everyone has the right to life, liberty and security of pergaticle 14(3) (g)
of the International Covenant on Civil and Political Rights enumerates the
minimum guarantees that are to be accorded during a trial and states that
every one has a right not to be compelled to testify against himself for to
confess quilt. SimilarlyArticle 6(1) of the European Convention for the
Protection of Human Right and Fundamental Freedoms states that every
person charged with an offence has a right to a fair trial and article 6(2)
provides that everybody charged with a criminal offence shall be presumed
innocent until proved guilty according to the laihe guarantee of presumption
of innocence bears a direct link to the right to self-incrimation since compelling
the accused person to testify would place the burden of proving innocence on
the accused instead of requiring the prosecution to prove guilt.

27. For evolution of Right against self-incrimination see Leonard LéUke Right
against Self-incrimation: History and Judicial History', 84@9glitical Science
Quarterly 1-29, March (1969).

28. 372 US 293 (1963)

29. Warren, CJ observed "numerous decisions of this court have established the
standard governing the admissibility of confessions into evidence. If an individual'
s 'will was overborne' or if his confession was not the product of rational intellect
and free will, his confession is admissible because coerced"
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In India Article 20(3)° of the Constitution also stipulates this prohibition.
The protection under thiérticle would be available not merely with respect
to the court room evidence but also to the previous stages i.e. during
investigatiod®. Thus in case of narco- analysis test the bar mentioned in
Article 20(3) would be attracted even if the statements in such a test are
made before the initiation of the t#alThe right against forced self-incrimation
widely known as the 'right to silence' is also enshrined in the section 161(2)
of the Criminal Procedure Code which states that every person is bound to
answer truly all questions put to him by a police officer other than the answer
to which would have a tendency to expose that person to a criminal charge
penalty or forfeiture. The right to silence is also granted to the accused by
the virtue of the pronouncement by the Supreme Court in the cadendini
Satapathy vs. .B.Dani®, where the apex court held: "no one can forcibly
extracts statement from the accused who has the right to keep silence during
the course of investigationlh Selvi's casé the same Court of held that the
compulsory administration of impugned techniques violates the right against
self-incrimation. The apex court again clarified that the protective scope of
article 20(3) extends to the investigative stage in criminal cases and when
read with section 161(2) of the CrPc, 1973 it protects accused persons,
suspects as well as witnesses who are examined during the investigation. The
test results can not be admitted in evidence if they have been obtained
through the use of compulsiorrticle 20(3) protects an individual choice
between speaking and remaining silent, irrespective whether the subsequent
testimony proves to be inculpatory or exculpatofyticle 20(3) aims to
prevent the forcible conveyance of personal knowledge that is relevant to the
fact in issue. The result obtained from narco- analysis test results bear a
testimonial character and they can not be categorised as material evidence. It
is to be noted thafrticle 20 of the Indian Constitution has a non-derogable
status within pat Il of the Constitution because the Constitution 44th
AmendmentAct, 1978 mandated that the right o move any court for the
enforcement of these rights cannot be suspended even during the operation of
proclamation of emegency

(B) RIGHT TO PRIVACY

Right to Privacy has been recognised as a human right guaranteed under
Article 12 of the Universal Declaration of Human Rights, which says "no one
shall be subject to arbitrary interference with his priyaamily, home or
correspondence”. Subjecting an individual to compulsory medical tests is closely

30. Article 20(3) of the Indian Constitution says "No person accuse of any offence
shall be compelled to be a witness against himself".

31. SeeM.PSharma v Satish Chandral954 SCR 1077 andlandini Satapathws.
P.L.Dani AIR 1978 SC 1025.

32. Sate of Bombay vs. Kathi Kalu OghatllR 1961 SC 1808

33. AIR 1978 SC 1025

34. Supra note 14
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related to the interference by théat® with individual's privacyArticle 8 of

the The European Convention on Human Rights and Fundamental Freedoms
deals with the right to respect for private and family liégticle 14 of the

same convention laid down the scope of the ' prohibition against discrimination'.
Right to Privacy has also been recognised as a fundamental right guaranteed
underArticle 21 of the Indian Constitutidh However the form and extent of

the right are not clearin Govind v Sate of M.P® the Supreme Court of
India opined that the right to privacy has to be developed on a case to case
basis. To our surprise inSmt. Selvi v Sate”’, the Karnataka High Court
declined to declare this test invalid on the ground of violation of right to
privacy by holding that right to privacy is not an absolute right. Howether
observation of the court relating to right to privacy may be treated as obiter
as the case had not been challenged on the ground of violation of right to
privacy.

It may be submitted that narco-analysis test violates the right to privacy
on the following grounds. Firsthyit requires injection of drugs which has the
effect of curbing one's imagination and autonomy of answering and in this
way it directly involves a violation of person's bodily autonomyof. Tribes
says "exclusion of illegitimate intrusion into privacy depends on the nature of
the rights being asserted and the way in which is brought into play; it is at
this point that context becomes crucial to inform substantive judgethelnt"
may again be submitted that where the lie detector test and brain mapping test
escapes this test narrowly , narco-analysis fails to qualify this test; Secondly
when video or audio tapes are made public before the judgement it also
amounts to breach of privacy; andrhirdly, every human being has two
personalities within his subconscious mind . One personality is evil, selfish and
craves for all material pleasures and the other is good, humane and sociable
one. A perfect human being, a social being is one who controls his mind,
contains the evil influences of his selfish self and allows the guidance of his
good self and a criminal is one who does not have control over his mind and
acts according to the evil guidance of the selfish self. There are chances of
misinterpretation during scientific interrogation and which may be exposed
through the audio -video tapes.

Notwithstanding the above facts a person can be deprived of his right to
privacy guaranteed undéyrticle 21 of the Constitution under due process of
law. Examining to this end thApex court inSelvi's cas® held that forcing
an individual to undergo nacrco-analysis test violates the standard of
'substantive due process' which is required for restraining personal .liberty
Such a violation will occur irrespective of whether these techniques are
forcibly administered during the course of investigation or for any other

35. Peoples Union of Civil Libeies v Union of Indig AIR 1997 SC 568.
36. AIR 1975 SC 1378

37. 2004(7) Kar Lj 501

38. Lawrence H. tribeAmerican Constitutional Law 1307 (1988).

39. Supra note 14
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purpose since the test results could also expose a person to adverse
consequence of non penal nature. The same court added that the narco-
analysis test cannot be read into the statutory provisions which enable medical
examination during investigation in criminal cases, i.e. the explanations to

section 53, 53-A, and 54 of the CrPc, 1973, as in the opinion of the court

such an expensive interpretation is not feasible in the light of the rule of

'‘ejusdem generis' and the considerations which govern the interpretation of
statutes relation to the scientific advancements.

The apex court while concluding this aspect held that compulsory
subjecting a person to narco-analysis test is an unjustified intrusion into the
mental privacy of an individual. It would also amount to ‘cruel, inhuman or
degrading treatment' with regard to the language of evolving international
human right norms. The court further supplemented that placing reliance on
the results gathered from narco test comes into conflict with the right to fair
trial.

(C) RIGHT TO HEALTH

Article 25 of the Universal Declaration of Human Rights guarantees the
right to health as a human right, which says "every one has the right to a
standard of living adequate for the health and well being of himself and of his
family including...medical care". Right to health has also been held to be a
part of right to life undeArticle 21 of the Indian Constitutiéh An agument
that Barbiturates administered during narco-analysis have detrimental side
effects was found to be untenable by Kerala High CourRajo Geoge v
Deputy Inspector of Poliée merely on the ground that similar substances
are also prescribed by way of medicines to patients despite their having side
effects; even X-Rays and City Scans are used for diagnosing diseases, though
they might have adverse effects. The Court also relied on a report stating that
the substances used in scientific tests are administered in lesser quantities in
the test, than in medical treatm®ntlt may be humbly submitted that this
reasoning suffers from the flaw that it compares medication which though
slightly harmful by itself has been taken to cause a net improvement to sick
person's health after his/her consent and these two ingredients are lacking
when a person is subjected to narco-analysis test. Bedn's cas€ where
the apex court has evolved an indigenous jurisprudence on narco test, failed
to address the 'right to health' of an individual subjected to narco-analysis test.

It is widely accepted that the correct dose of the truth serum depends
on the physical condition, mental attitude and will power of the subject on
whom narco analysis test is to be conducted. The ordinary effects of truth
serums are:

40. Sate of Punjab vMahinder Singh Chaw]aAIR 1997 SC 1225
41. 2006 (2) KO 197.

42. Santokben Jedeja Bate of Gujarat 2008 Crilj 68.

43. Supra note 14
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Adverse dfiects of SodiumAmytal*:
Most frequent: Dizziness, Drowsiness and Dyskinesia etc.

Less frequent: Fainting, Headache, Impaired Cognition, Insomnia,
Irritability, Nausea, Nightmares andmiting etc.

Rare:A GranulocytesAllergic Dermatitis,Allergic ReactionsAngioderma,
Drug induced Hepatitis, Dyspnoea, Exfoliative Dermatitis, Hallucinations,
Megaloblastc Anaemia, Osteopenia Rickets, Skin Rashiev8ns-Johnson
Syndrome, Thrombocytopenic disordeitJtricaria andWheezing etc.

Adverse effects of Sodium Pentothal

Myocardial Depression, Respiratory Depression, Prolonged Somnolence,
Hypo Tension, Tachycardia, Sneezing, Coughing, Shivering, and sometimes
Immune HaemolyticAnaemia with Renal failure and Radical Nerve Palsy
have also been reported.

Again, it may be remembered that the wrong dosage of drug may put
the subject in a coma or may even cause death. How can the procedure be
called humane, and in such cases another important question which arises, isn't
the doctor violating the ethical principles under the Chapter 2, Regulation 6.6
of Code of Medical Ethics, which clearly mentions that the physician shall not
aid or abet torture nor shall he /she be a party to either infliction of mental
or physical trauma or concealment of torture inflicted by some other person
or agency in clear violation of human right. If the doctors argue that they are
participating because of courts directive, than why are they still taking the
consent of the subject?

(D) RIGHT AGAINST TORTURE

Article 7 of the International Covenant on Civil and Political Rights
provides "No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment..." Similarllge Universal Declaration of
Human Rights clearly stipulates "No one shall be subjected to torture or cruel,
inhumane or degrading treatment or punishm&rtinciple 21 of theAmnesty
International states "No detainee while being interrogated subject to violence,
threats or methods of interrogation which impair his capacity or decision or his
judgement."The United Nations Committee againBbrture also condemned
the use of drugs to extract information. The Committee observed: "Although
the objective is to lay bare the truth, the truth can not be sought by any

44. Kaul, Satyendra Kumar Zaidi, and Mohd. HasanlNarco-Analysis, Brain
Mapping, Hypnosis and Lie DetectoesI in Interogation of Suspec(®llahabad:
Alia Law Agency 2008), pp.465. See also, Harold I. Kaplan, MD and Benjamin j.
Sadock, MD., Comprehensiviext Book of Psychiatry/| Edition., Chapter 32.6.

45. Kaul, Satyendra Kumar Zaidi, and Mohd. HasanNarco-Analysis, Brain
Mapping, Hypnosis and Lie Detectoest in Interogation of Suspeci{@llahabad:
Alia Law Agency 2008), pp. 475.

46. Article 50
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means whatsoevét’ According to Article 1 of the ConventionAgainst
Torture and Other Cruel Inhuman or Degradifgeatment or Punishment:
Torture means any act by which severe pain ofegnf), whether physical or
mental, is intentionally inflicted on a person for such purposes or obtaining
from him any information or a confession, punishing him for an act he or third
persons has committed or is suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the instigation of
any kind., when such pain or suffering is inflicted by or at the instigation of
or with the consent or acquiescence of a public official or other person acting
in an oficial capacity . It does not include pain or $eifing arising only from
inherited in, or incidental to lawful sanctiofirticle 16 of the same Convention
imposes an obligation on the state parties to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or punishments
which do not amount to torture as defined Ant. 1, when such acts are
committed by or at the instigation of or with the consent or aquitence of a
public official or other person acting in anfiafal capacity In this way narco-
analysis meets all components of the UN definition of 'torture'. Narco-analysis
test also fulfils all the requirements of torture under the Inter-American
Convention to Prevent and Puni$brture, which expressly defines torture "as
including the use of methods upon a person intended to obliterate the
personality of the victim or to diminish his physical or mental capacities, even
if they do not cause physical pain or mental anguigtpart from this the
body of Principles for the protection of all persons under any form of
Detention or Imprisonmefit which have been adopted by the United Nations
GeneralAssembly in its Principles 1, 6, 17 & 21 prohibits cruel, inhuman or
degrading treatment or punishment.

Even though the Indian Constitution does not explicitly enumerate a
protection against 'Cruel, Inhuman or Degrading Punishmeftreatment' in
a manner akin to the Eigitmendment of the US Constitution, the Supreme
Court of India read this issue Article 21 of the Indian Constitution iBunil
Batra v Delhi Administratiorf®, Coopers cas€ Maneka Gandhi's case
and D.K.Basu v Sate of West Bengat.

So, Narco-analysis is a way to torturing the subject, a sophisticated
method that is carried out without spilling bloodl.question arises here that
how can an accused be subjected to a torturous method of investigation
without being proved guilty according to law; Agticle 11(1) of the Universal
Declaration of Human Rights says: "Everyone charged with a penal offence

47. Human Rights Features, "The Truth about narco-analysis", dated: 31st-May-2007,
source:http://wwwhrdc.net/sahdc/hrfeatues/HRF166.htpraccessedn 04/27/2010.

48. GA res.43/173, 76th plenary meeting, 9 decemb@88

49. 1978 4 scc 494

50. AIR 1970 SC 1318

51. AIR 1978 SC 597

52. AIR 1997 SC 610
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has the right to be presumed innocent until proved guilty according to law in
a public trial at which he has had all the guarantees necessary for his
defence."

Looking at the other angle, doctors who are participating in such tests
are also party to such inhumane act; as one of the Leading psychiatric and
forensic expert Dr P Chandrada Sekheren, former director of Forensic
Sciences, Department ofamil Nadu has characterised the practice as an
unscientific, third degree method of investigatiforsimilarly, the World Medical
Association of which the Indian Medicassociation is a part passed a
Declaration againstorture (Tokyo Declaratior?f in 1975 which defined torture
as "the deliberate, systematic or wanton infliction of physical or mental
suffering by one or more persons acting alone or on the orders of any
authority to force another person to yield information, to make a confession,
or for any other reason." Needless to say the narco-analysis test meets all the
requirements of torture as defined by tiorld Medical Association. The
Declaration explicitly forbade doctors from participating in torture in any
circumstances, providing premises or substances or knowledge that would aid
torture, or being present during torture or its threat. The Declaration further
declares: "the doctor shall not countenance, condone or participate in the
practice of torture or other forms of cruel , inhuman or degrading procedure,
whatever the offence of which the victim of such procedure is suspected ,
accused or guilty , and whatever the victim's believe or motive, and in all
situations, including armed conflict and civil strife." So, it is humbly submitted
that, the doctors should abstain from these practises which is in the interest
of their profession as well as nation.

In Selvi, s case the apex court held that the compulsory subjecting a
person to narco- analysis test is an unjustified intrusion into the mental privacy
of an individual. It would also amount to ‘cruel, inhuman or degrading
treatment’ with regard to the language of evolving international human right
norms.

(E) RIGHT TO INFORMED CONSENT

Every individual has the right to do what he likes with his body to
protect and preserve his health and personal privagstice Cardozo of USA
said in 1914: "every human being of adult age and sound mind has a right to
determine what shall be done with his body; and a surgeon who performs the
operation without his consent commits an assault for which he is liable in
damages™ Similarly, Article 5 of Convention on Human Rights and
Biomedicines (1997) provides that an intervention in the health only after the

patient has given free and informed consent to it. Sections 96 to 106 of the

53. Front Line, vol. 24 issue 9,May 5-18, 2007

54. Source: http://terorism.about.com/od/humanrights/ssfflire_7.htm accessed on
04/27/2010.

55. Supra note 14

56. Schloendoff v Society of Newyork Hospita211 N.Y. 125, 105 N.E. 92 (1914).
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Indian Penal Code also provides for the protection of bodily integrity against
invasion by the other

In Bhondar v Empeor®’, Lord Willim J. held that " if it were permitted
forcibly to take hold of a prisoner and examine his body medically for the
purpose of qualifying some medical witness to give medical evidence in the
case against the accused there is no knowing where such procedure would
stop... any such examination without the consent of the accused would amount
an assault and | am quite satisfied that the police are not entitled without
statutory authority to commit assault upon prisoners for the purpose of
procuring evidence against them" . Deomam Shamji Patel. vSate of
Maharastra® it was held that if police officer use force for the purpose of
medical examination, then a person can exercise lawfully the right of private
defence to offer resistance. Subsequently the 37th and the 41st Report of the
Law Commission of India became instrumental for insertion of Sections 53
and 54 in the Criminal Procedure Code 1973 to enable medical examination
without the consent of an accused.

Now a question arises whether narco-analysis test can be read into these
statutory provisions which enable medical examinations during investigation of
criminal casesThe Apex Court in Selvi's cas® observed: " the impugned
techniques cannot be read into the statutory provisions which enables medical
examinations during criminal cases i.e. the explanations to section 53, 53-A
and 54 of the CrPC . Such an expansive interpretation is not feasible in the
light of rule of "eujsdem generis' and the considerations which govern the
interpretation of statues in relation to scientific advancements." The court
ultimately concluded that no individual can be forcibly subjected to narco-
analysis testThe court howeverleft room for the test with consentWith
all respect it can be submitted that the apex court could have allowed these
tests on the ground of '‘informed consent' which is different from mere
‘consent’.

In narco-analysis test there is lack of informed consent. Because, , firstly
the FSL, anaesthetist and interrogator all act under the influence of
interrogating agency so there is lack of free consent; Secopellgre putting
the subject to the narco-analysis test only a formal consent is obtained on a
paper and that can not be equated with informed consent as the subject is not
informed about the consequence of such consent; for example, the publication
of video and audio tapes étc.Thirdly, informed consent also involves giving
the subject an information about the side effects of the drugs administered and

57. AIR 1931 Cal 601

58. AIR 1959 BOM 284.

59. Supra note 14

60. In Samira Kohli v Prabha Manchanda andnr., AIR 2008 SC 1385, it was held
tht before subjecting a patient for medical treatment he/she must be informed about
the nature and procedure of the treatment and its purposes , benefits and effects;
alternative treatment if available ; out line of the substantial risk and adverse
consequences etc.
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the choice to undgo any alternate teést This issue unfortunatglyremained
untouched by the apex court in Selvi's éase

V. CONCLUSION

If it is permissible in law to obtain evidence from the accused person by
compulsion, why tread hard path of laborious investigation and prolonged
examination of other man, materials and documé&hits?as been well said
that an abolition of this privilege would be an incentive for those in charge of
enforcement of law 'to sit comfortably in the shade rubbing red pepper into
a poor devils eyes rather than to go about in the sun hunting of evitlence'
Narco-analysis is a dubious practice. There are many lacunae in this technique
such as quality of information and non admissibility characteristics etc.
Moreover the human right of a person who is subjected to such test are at
a stake. Snatching away the right to control one's mind is worse than a third
degree torture and is just a mode of switching on from 'physical third degree
torture to mental third degree torture'. In the opinion of the former Supreme
Court judge Justice K.Thomas the narco-analysis method is crude technique
in criminal investigatioff. This method has been stopped by the developed
countries having found impropeNew Jersey Supreme Court in the case of
State v Pitts® prohibited the use of Sodiummytal narco-analysis tesfgain,
when US wanted to conduct narco analysis test on suspect persons connected
with the terrorist attack on WTC, they took the suspects to Remote Island
fearing objection from the country

In India, whereas the High Courts have upheld the validity of such test,
the human rights issues were not addressed in those cases. Hothever
Supreme Court inSelvi's cas® has evolved an indigenous human rights
jurisprudence on narco-analysis test by concluding that no individual should be
forcibly subjected to narco-analysis test whether in the context of investigation
in criminal cases or otherwise. Doing so would amount to an unwarranted
intrusion into personal libertyThe apex court howeveleft room for the
voluntary administration of the narco-analysis techniques in the context of
criminal justice, provided that certain safeguards are in place. The court further
added that even when the subject has given consent to undergo narco-analysis
test, the test results by themselves can not be admitted as evidence because
the subject does not exercise conscious control over the responses during the
administration of the tesThe court howeverclarified that any information or
material that is subsequently discovered with the help of voluntary administered

61. lbid.

62. Supra note 14

63. SeeSate of Bombay vs. kathi Kalu OghadlR 1961 SC 1808

64. Sir James Fitzjamesté&phen, History of Criminal Lawp. 442

65. http://insidekerala.com/n/index.php?mod=article&cat=MainNews&article=
28378 Accessed on 04/13/2010

66. 116 N.J 580, 562A. 2d 1320 (N.J 1989)

67. Supra note 14
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test results can be admitted in accordance with section 27 of the Evidence
Act, 1872. It was made clear that the guidelines published by the National
Human Rights Commission [Guidelines for tAelministration of Polygraph
Test (Lie DetectorTest) on anAccused, 2000] should be strictly adhered to
and similar safeguards should be adopted for conducting the narco-analysis
test. To conclude, it can be submitted that the Central Government should
make a clear policy stand on narco-analysis test, particularly taking its human
rights issues into consideration. It is pertinent to note here that the Law
commission of India is likely to recommend a ban on narco-analysis test as
it violates the basic human rigfts We endorse the fefrt of the Law
Commission of India.

°

68. http://timesofindia.indiatimes.com/Law-commission-may-recommend-ban-on-narco-
test/aticleshow/458528¢ms. Accessed on 04/13/2010
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. INTRODUCTION

In the new millennium the invention of the information communication
revolution after the agriculturaland industrial revolutiorisis the geatest
contribution to the human civilization. The democratic vision of free and
unfettered access to information and communication technology in the fields of
social, economic and political has resulted social revolution because it never
creates any discrimination on the grounds of caste, colour and creed. More
pragmatically the democratisation of e- services deliVem-governanceand

2. Agricultural Revolution can refer to the (a) Neolithic Revolution: the First
Agricultural Revolution (about 10, 000 years age) which formed the basis for human
civilization to develop, (b) Green Revolution (post 1945) in which the use of
industrial fertilizers and new crops greatly increased the world's agricultural output,
(c) Muslim Agricultural Revolution (10th Century) which led to increase
urbanisation and major changes in agricultural and economy during the Islaming
Golden Age i.e. Islamic Renaissance, (d) Britigtgricultural Revolution (18th
Century) spurred urbanization and consequently helped launching the Industrial
Revolution and (e) Scottishgricultural Revolution (18th Century) which led to the
lowland clearances in Scotland were one of the results of the British Revolution.
Available at http://en,wikipedia.gr/wiki//howlandcelarancesAccessed on 05/12/
2011.

3. The Industrial Revolution was a period in the late 18th and early 19th Centuries
when major changes in the agriculture, manufacturing, production and
transportation had a profound effect on the socio- economic and cultural condition
in Britain. Available at http://en.wikipeida.gr/wiki//industrial RevolutionAccessed
on 05/12/2011.

4. Section 2(g) of Electronic Delivery Services Bill 2011, electronic service delivery
means the delivery of services through electronic mode includtiney, alia the
receipt of forms and applications, issue or grant of any licence, permit, certificate,
sanction or approval and the receipt or payment of money

5. E-Governance (or Digital Governance) is defined as the utilization of the Internet
and the wide-web for delivering government information and services to the
citizens.Available at http://en.wikipedia.or/wiki/E-governandecessed on 06/02/
2011.

(a) Project Saukaryam (facility) afisakhapatnam Municipal Corporation is a public
private partnership model of e-governanthrough the website:wwsaukarya.ay
facilities like online payment of municipal dues, filing and settlement of complaints
& grievances, tracking of building plans status, registration of deaths and birth,
tracking of garbage lifting etc. (b) Gyandoot model in the Dhar district of Madhya
Pradesh, a low cost, self sustainable and community owned rural Intranet Project
provides soochanalyas (information Kiosks) to rural population like agriculture
produce auction centres, copies of land record, online registration of applications
and public grievance redressal , (c) The State Kerala has initiated a Smart Ration
Card project to streamline the ration card purchasing. (d) The State of Haryana is
implementing Haryana Registration Information system to provide registration of
documents, right at thdehsil/sub level. It includes security checks, online
capturing and storing of photos of buyers, sells and witnesses and information
about registration fee, printing of registration certificate and various statistical
reports. (e) Bhoomi Project of the State of Karnataka involves the computerization
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e-court® the union government as well as more State governments has treated
the Internet as a tool for mobilization of political ideologies, and in the same
vein, the citizens are drawn into a consultative process whereby their voice
and opinion needs for revitalizing community cohesion by industrialization,
urbanisation and the individualization.

The rapid expansion vistas of information revolution present new
challenges to the legal system across the globe because it is the law of nature
that each and every new invention and innovation has been characterized by
constructive and destructive phenomena. Considering the destructive features
of the bugeoning world of the information communication technoloigyhas
been tempered by negative sides. The proliferation and integration of
computers into all walks of lives has opened the doors to anti-social and
criminal behaviour in ways that would never have previously been possible.
Computef, computer-systetnand the Internet offer some new sophisticated
opportunities for lawbreaking, and they create the potential countervailing and

of 225 treasuries all across the State. The Bhoomi project is about computerization
of land record system and is already operational in 176 taluksas (f) e-choupal is
Information Technology Communication's based rural project. It enables farmers to
readily access crop specific real time information and customized knowledge in their
native language. It has bagged the United Nations' Development Programme's first
global business award to recognize the role of the corporate community in
implementation of UN tayets of reducing poverty et¥akul Sharma)nformation
Technology Law and Practice Universal Law Publishing Co. (2000), p. 40.

6. Electronic court filing is the automated transmission of legal documents from an
attorney party or self represented litigant to a court, from a court to an attorney
and from an attorney or other user of legal documeftsilable at http://
en.wikipedia.og/wiki/Electronic_court_filling,Accessed on 05/27/201

7. Section 2(h) of the Quality of Service of Broadband Service Regulatgn2006,
the Internet is a global information system that is logically linked together by a
globally unique address based on Internet Protocol or its subsequent
enhancement up gradation using the Transmission Control Protocol/Internet
Protocol suite or its subsequent enhancement/up gradations, and all other IP
compatible protocol.

8. Section 2(i) of the InformatiofechnologyAct, 2000 any electronic, magnetic,
optical or other high-speed data processing device or system which performs
logical, arithmetic and memory functions by manipulations of electronic, magnetic
or optical impulses, and includes all input, output, processing, storage, computer
software or communication facilities which are connected or related to the computer
in a computer system or computer network.

9. lbid, Section 2(l), a device or collection of devices, including input and output
support devices and excluding calculators which are not programmable and capable
of being used in conjunction with external files which contain computer
programmes, electronic instructions input data and output data that performs logic,
arithmetic, data storage and retrieval, communication control and other functions.
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exploitative entities such as hack&rshacking!, malware codet§ and most
importantly cyber terrorists who commit traditional types of terrorism in non-
traditional ways. It is evident from the terrorist attacks on \Warld Trade
Centre in NewYork®, the Internet BlacKriger's attacks in SrilankKa Mexican
Zapatista movement groups attack on the computer sistématonia's e-

10.

11
12.

13.

14.

15.

The term 'hacker' originated in the world of computer programming in the 1960,
where it was a  positive label used to describe someone who was highly skilled
in developing creative, elegant and effective solutions to computing problems. In
course of time, while such hackers would engage in 'exploration of other's computer
systems, they purported do so out of curigsitydesire to learn and discovand
damaging those systems while exploring, intentionally or otherwise. These actions
and inactions are said as hacking. The contest over characterizing hacker and
hacking is a product of levelling process. But the terms hackers and hacking are
used in the sense to denote those illegal activities associated with computer
intrusion and manipulation. Majidlar, Cyber Crime and Socigtysage Publication,
Indian Pvt. Ltd., (2006), p. 23.

Ibid.

Malware takes a number of distinct forms suchvasses,Worms, Trozen Horses

and Logic Bombs. Computer viruses, like their biological counter-parts, need hosts
to reproduce and transmit themselves. Howewarms are independent pieces of
software capable of self replication and self transmission by e-mail to others in a
computer addressed book. trozen horse as the name suggests is a programme
that appears to perform a benign or useful function but in fact has some hidden
destructive capabilities that only become apparent after a user had downloaded and
installed the softwareA logic bomb is a code surreptitiously inserted into an
application or operating system that causes it specified conditions are met. Steven
Furnell, Vandalizing the Information SocietfPearson Education Limited, 2002, p.
143.

On September 11th 2001, in the morning, terrorists hijacked four planes in different
parts of the Unites t8tes America. Two of the Planes were used as bombing
resulting in thousands of causalities. Billions of Dollars worth of buildings offices,
networks, databases and information were destroyed. The third plane crashed into
Pentagon building causing immense loss of human life and propehnile the

fourth aircraft landed crashed at a deserted place. The cumulative effect of the
World Trade Centre attacks (wired City) was such as to shake the conscience of
the entire world which witnessed, in great shock and hatfierextensive television
coverage of the Septembetth 2001 attacksAvailable at http:facultyews.edu/
toceonnor/410/cyberspace hticcessed on 03/12/2010.

In 1998 the Internet Black Tiger in Srilanka attacked against the computer system
only to establish a separate Independent State in the North East of Srilanka for the
Tamil Community Jarkko Moilanen, Extreme activities in cyber spateéivailable

at http://extreme.ajatuksani.net/tag/internet-black-tigers/.Accessed on 02/28/2011.

In 1988 the Zapatista movement group being imbibed with Marxist ideology in
Mexico attacked againsyt zsthe computer system under the leadership of Marcus,
a Communist leadet. TC CarlosA: Rodrigues, Cybeterrorism-ARising Teath in

the Western Hemisphet, Fort Lesley J. Mc NajrWashington, DC, May2006,

p. 13.
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governance system attatkTaj Hotel at Mumbai attadk Purulia Arms
Dropping cas¥, Red Fort attack, Taj Mahal thredf, e-mail threat to
Supreme Court of Indi#, etc. at the international and national levels, the
discipline of criminology has quickly been jumped into the conclusions that a
new breed of cyber terrorism is on the rise, and jurists and lawyers as well
as laymen seem to assume that law will somehow find out some answers to
the current problems faced by the human civilization.

II. MEANING AND DEFINITIONS OF CYBERTERRORISM
While it is not very difficult to understand and identify the acts of cyber

16. On April 27, 2007, Estonia was attacked and théea$ of this assault were
potentially just as disastrous as a conventional offensive on this the most wired
country in Europe, popularly known as e-Stonia. By 2007, Estonia had instituted
an e-government in which ninety percent of all bank services, and system
parliamentary electronics were carried out via the internet. This was not all
accomplished through by a traditional nucjeanemical or biological weapon of
mass destruction rather of a classical terrorist attack by computer net work.
Available at http://mwwiimesonline.co.uk/tol/news /world/europe/article1805636. ece.
Accessed on 02/30/2011.

17. December 1, 2008, HotelTaj at Mumbai was attacked by the CybEsrrorist
Groups. Available at http:wwweuters.com/articles/vbs techMedédcom News
iduBom3394470008Accessed on 06/12/2010.

18. On 18th December1995 the PurulidArms Dropping Case that caused a widespread
concern for the Indian Polickuthorities. The main culprit based in New Zealand
and England used the Internet for international communication, planning and
logistics to create an imbalance the national secwkitgilable at http://cbi.nic.in/
dop/judgment/padc.pdficcessed on 02/30/2010.

19. On February 20, 2001, the investigation of the crime revealed that the terrorists
were using stegnography to communicating the terrorist designs online.
Stegnography is the art and science of communicating in a way that hides the
existence of the communication. The case at the hand speaks that they transmitted
some pornographic matter in which they communicated to the perpetrators. "Red
Fort Case: Death for one, life for two", Express News Service, New Delhi, October
31. Available at http:// wwwindiaexpress.com/oldastory/B35/ .Accessed on 25/02/
2010.

20. On 2nd January 2002, as reported, the Chief Minister of Uttar Pradesh allegedly
received an e-mail from the Laskar eia, which threatened to blow up the 17th
Century marble wonder of the world, tfiej Mahal. Expressindia, Lash kar threatens
to blow up Tajmahal. Available at http://wwuwexpressindia.com/news fullstory
pht?newside=6127Accessed on 1/25/2010.

21. In the second week of JanuaB®002, the supreme court of India received an e-malil
threatening: "W will blow up you court and your chief MinistefThis e-mail was
received as per media reports, by the computer section igechratheApex court.

Mr. Monoj Jule on receipt of this e-mail, the registrar of the Court, immediately
alerted the Chief Justice of India, who reported the matter to the police. Email threat
to blow up Supreme Court, high court, JudgAsailable at http://wwwndia-
forums.com/news/national/65254-email-threat-to-blow-up-supreme-court-high-court-
judges htmAccessed on 05/20/2010.
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terrorism, it is certainly a difficult task to offer a satisfactory definition of this
new phenomenon because no such legislatively defined meaning exists and this
domain is open to debate and dispute. Before one can defend against cyber
terrorism, the quintessential question remains here what is meant by traditional
terrorism? At the cost of oversimplification conventional terrorism may be
defined as premeditated, politically motivated violence perpetrated against
persons or property or government to intimidate or coerce government, the
civilian population or any segment, thereof, furtherance of political or social
objective$”.  Simply put cyber terrorism is the convergence of cyberriétics
and terrorisrff. In 1998 a report by the Centre for Strategic and International
studies entitled "Cyber Crime, Cybderrorism, CyberWarfare, Averting on
Electronic Waterloo", one of the first commonly accepted definitions for cyber
terrorism has been defined as: "premeditated, politically motivated attacks by
sub-national groups or clandestine agents, or individuals against information and
computer systems, computer programmes and data that result in violence
against non-combatant ¢mts™. Furthermore, the Deput@ssistant Director

22. Walter LaqueurTerrorism-ABalance Sheet harper's Magazine, March and November
1976 observes, the term has been used as a synonymous for rebellion, street
battles, civil strife, insurrection, rural guerrilla waoups detat and a dozen other
things. Moreover he explained the concept referring two basic grounds:
"Individual" terrorism and "State" terrorism. Individual terrorism has many
manifestations, and is used by groups' large and small, nationalists, separatist,
liberation fighters etc. In contrast to individual terrorism, State terrorism refers to
acts of terrgrsuch as torture, killing mass arrest etc, which are conducted by the
organs of the State against its own population, whether the entire population, a
certain segment thereof (such as a minority community or political opposition), or
the population of an occupied countkyhile individual terrorism is usually anti-
State and subversive, the purpose of the State terrorism is to enforce the authority
and power of the State. For example, State terrorism are the activities of the Nazis,
the Stalinist repression in the USSR, the rule of Pole Pot in Kampuchea in the
1970s and the treatment of the desapiracidos of latierica. The Sate terrorism
and Individual terrorism are similar phenomenon but they are fundamentally different
concepts and should be studied separatii it is the fact that both types of
terrorism attempt to induce a state of fedulfil different functions and
manifestations in different ways.

23. According to Microsoft Computer Dictionargsth Edn. 2002, Microsoft Press, and
U.S.A): The study of control systems, such as the nervous system, in living
organisms & the development of equivalent systems in electronic & mechanical
devices. Cybernetics compares similarities & differences between living & non
living systems (whether those system comprise individuals, groups or societies)
and is based on theories of communication and control that can be applied to either
living or non living systems or both.

24. The term cyber terrorism was first coined in 1996 by Barry Collin, a senior
researcher at the Institute for Security and Intelligence in California. Jarkko
Moilanen, "Extreme activities in cyberspaceAvailable at http://extreme.
Ajatukseni.net/?=&sbut=findAccessed on 05/31/201

25. Andrew M. Colarik, Cyber Brrorism: Political and Economic Implementation
Idea Group Publishing, 2006, p.56.
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of Cyber Division of Federal Bureau of Investigation, Keith Lourdeau defined
as: "a criminal act perpetrated by the use of computers and telecommunications
capabilities, resulting in violence, destruction, and/or disruption of services,
where the intended purpose is to create fear by causing confusion and
uncertainty within a given population with the goal of influencing a government
or population to conform to a particular political, social or ideological agénda"
Another working definition has beenfefed by Vertorf’, "the execution of a
surprise attack by a sub-national foreign terrorist group or individuals with a
domestic political agenda using computer technology and the Internet to cripple
or disable a nation's electronic and physical infrastructures”. In a similar vein,
Dorthy Dennin@ takes the term to denote as: "unlawful attacks and threats
of attack against computers, networks, and the information stored therein when
done to intimidate or coerce a government or its people in furtherance of
political or social objectives. Furtheto qualify as cyber terrorism, an attack
should result in violence against persons or propekttacks that lead to
death or bodily injuryexplosions, or severe economic loss would be examples.
Serious attacks against critical infrastructures could be acts of cyber terrorism,
depending on their impacfttacks that disrupt nonessential services or that
are mainly a costly nuisance would not."

As evident from the above delineations that cyber terrorism has five
major distinct featuresFirst, it is unlawful attack by terrorist groups or
individuals with a domestic political agend&econdly the attack should
premeditate and politically motivate against computer and information system.
Thirdly, the execution of such attacks should be accompanied by the agenda
of crippling or disabling a nation's electronic and physical infrastructure.
Fourthly, such attacks should aim to intimidate or coerce a government or its
people in furtherance of political or social objectives of the terrorist groups or
individuals andfifthly, causing of violence, destruction, bodily injudeath and
disruption with a view to create fear within a given population is yet another
crucial element of cyber terrorism.

[ll. CRIMINOGENIC INSIGHTS FOR CYBER TERRORISM

The vertical growth of the Internet system plays an increasing role in the
industrialized nations i.e. e-commerce, e-banking, e-transfers, e-governance,
power and water supplair trafic, national security etc. because it enables
greater speed and figiency. Conversely at the same time, networked
technologies also provide opportunities to cyber terrorist organisations to hijack
the information system, contaminant the information infrastructure by installing

26. lbid.

27. D. Verton Black Ice: The Invisible Tlkat of Cyber @rrorism, Mc Graw-Hill/
Osborne (2003), p 20.

28. Cited in Majid Yar, Cyber Crime and Societysage Publication, 2006, p. 51.
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viruses, worms, logic bombs or denial of services attadssessments by
officials and academic commentators that cyber terrorism presents a substantial
growth are based on the following factors:

a. The Internet enables action at a distance:Today's terrorists no
longer need to gain physical access to a particular location because the global
information infrastructure provides the ability to the terrorists or terrorist
organisations to cripple the critical information infrastructure commutations from
anywhere in the worldwith more and more of our lives falling dependent on
computerised networked systems, a cyber terrorist also has the ability to
attack the same defying the geographical jurisdiction of a particular nation.
The use of the Internet for staging terrorist attacks by-passes such security
measures along with the risks of apprehension at airports, posts and border
check points. It is crystal clear from the fact that what would be consequences
in a city hospital having open heart surgery if this official blood type was
remotely changed and this change went on unnoticed?

b. The Internet is a force multiplier: A force multiplier is the power
that can increase the striking potential of a unit without increasing its
personnel. For instance, a small piece of malicious viruses' code can spread
rapidly across the global network of the web reproducing exponentially and
corrupting systems. In 2000 "Love Bfilgand in 2004, "the Mydoo virus
managed to cause an estimated $20 billion of damage within 15 days. The

29. Denial of Service attack results when legitimate user access to a computer or
network resource is intentionally blocked or degraded as a result of malicious
action taken by another uséfhese attacks do not necessarily cause direct or
permanent damage to data, but they intentionally compromise the availability of the
resources. t8ven FurnelVandalizing the Information SocietfPearson Education
Limited, 2002, p. 30.

30. In May of 2000, a computer virus known as the Love Bims was designed to
destroy the files of victims' computer and it forced to shutdown of computers at
large corporation such as Ford Motor Compadyw Chemical Company and the
Computer system of the House of Lordster security experts determined that the
virus had disseminated from the Philippines, investigators from the Philippines and
from the United States tried to obtain a warrant to search the home of their primary
suspect. But the investigating agencies were frustrated to conduct the
investigation, arrest the culprits and register the case by the Philippines lack of
Mutual LegalAssistance and Extraditiofreaty on cyber crime. S.\Joga Raol.aw
of Cyber Crimes and Informatione@hnology Wadha & Company Nagpuindia
(2004), p. 5.

31. Mydoom is a computer worm affecting Microsoft windows. It was first sighted on
26th Jan 2004. It is transmitted primarily via-email appearing as a transmission error
with subject lines including "Error", "Mail delivery system", €st" or "Mail
transaction failed" in different languages including French and English. The mail
contains an attachment that, if executed, resends the worms to e-mail addresses
found in local files such as a user's address book. Mé&id Cyber Crime and
Society Sage Publication Ltd. 2006, p. 54.
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cost benefit ratio of electronic disruption has a cascading effect than that
small investment.

c. Anonymity in nature: It has already been noted that one of the
greatest challenges presented by cyber terrorism to law enforcement agencies
is the extent to which the Internet environment affords to perpetrators a
degree of anonymity or disguise. Such hiding personality and location can be
achieved by staging cyber attacks through use of proxies in which it is
difficult to trace the point of origin of the attack. In other words, it can also
be achieved through what is known as identity theft, where the perpetrator
uses an identity stolen from an innocent third party in order to stage an attack
in his/her name.

d. Technical Nature of Crime: Cyber terrorists generally use encryption
and decryption methods that cannot be read by law enforcement agencies to
investigate them. Therefore, the investigation and prosecution of cyber
terrorism require a new legal and technical approach as opposed to
investigation and prosecution of conventional crime.

e.Ilnadequacy of Law and Procedure:One of the greatest problems in
securing the Internet against potential cyber terrorism is the absence of any
centralized and harmonised regulations at the global, regional and national
levels. In case of terrestrial world, if a delinquent illegally or for the criminal
purpose entered the room with electronic computers, the law could be applied
in traditional way but a potential cyber terrorist tries to obtain an illegal access
to computer memory and downloddscopie$® or extract¥ the information
without modifying and removing it remotelyfherefore, the traditional laws,
procedures and the systems are unable to appreciate the nature of crime
investigation in virtual worldAlthough some statutes including the Information
TechnologyAct, 2006° make provisions for extraterritorial application, they still
do not address the modus operandi of such a jurisdiction.

f. Issue of Jurisdiction: The chief focie of information technology not
only defeats the geographical and legal boundary but even the jurisdictional
boundary of particular sovereign nations. Thus, moot question crops up in the
minds of the legal community.e. which court would have jurisdiction to
adjudicate the disputed matters between the parties transacting on the Internet.
Regrettably the laws relating to jurisdictional jurisprudence characterised in the
terms of subject matteterritorial aspects, pecuniary and prescriptive matters

32. Retrieving a file from a remote computeomputer system or computer network.
Vakul Sharmalnformation Bchnology Law and Practice Universal Publishing Co,

p. 103.

33. lbid, Retrieving a file from a remote computezomputer system or computer
network and then saving it on either computer's hard disk or any removable storage
medium.

34. Ibid, Retrieving a file from a remote compyteromputer system, or computer
network and then selecting extract part of the digital content.

35. Section 75 of the InformationTechnologyAct, 2000.
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are far from satisfactory: and do not answer to the emerging issues posed by
the cyberspace referring to the standard test laid down in the past nineteenth
Century Since jurisdiction is theine qua nonof administration of justice, a
judgement, or order or decree is passed by the court without having the
jurisdiction, such judgment or order or decree can be sai€Caaam non
judice.

IV. LEGAL REGIME OF CYBER TERRORISM

Cyber terrorism is not a national problem but an international one. The
perceived menace of cyber terrorism in cyber space stifles the growth of
international trade and commerce, onslaughts the right to pridacyolition of
e-governance, denial of service attacks and serious threat to national security
Additionally, the international element of cyber terrorism creates new problems
and challenges for law enforcement agencies as computer system may be
accessed in one countrthe data may be manipulated in another country and
the consequences felt in a third country so that the consequence of the said
crime directly attack the sovereignties, jurisdiction, laws and the rules of
several entities. Therefore, any national legal response will have limited role in
curbing the menace of cyber terrorism. These issues have to be addressed by
all countries whether they are prodycessers or consumers of the digital
renaissanc® that combines the excellence of age of disco¥egnd
renaissance of mediaeval perfod

36. The Renaissance (French meaning rebirth, Italian renascbento from re again, and
nascere-re born) was a cultural movement that spanned roughly the 14th to the
15th Century beginning in Italy in the late middle age and later spreading to the
rest of EuropeAvailable at http://en.wikipedia.giwiki/RenaissanceAccessed on
05/23/2010.

37. Age of discovery in the annals of the history of mankind refers to the period
between 15th and 16th Centuries when explorers set in search of new continents
in the high seas defying the geographical boundaries. The parallels between the
age of discovery and digital era are strikingly similar because just as the age of
discovery saw the breaking down of the geographical barriers by the exploration
of the high seas, Digital revolution which gave birth to the Internet has sounded
the death knell of the distance by rendering geographical boundaries meaningless.
T.K. Viswanahan, llaw and E€chnology, IndraprsthaTechnology Law Journal,
Volume 1, (Summer) 2006, p.161.

38. The Digital technology also shares may of the achievement®\gef of
Renaissance. The historical movement described as Renaissance was triggered by
the invention of printing technologyust as Guterber's Printing Press which was
invented in 1455, forever changed the world and gave birth to Renaissance to
Europe.As Guterbeg's printing Press could produce books quickly and facilitate
wide dissemination of knowledge in respect of artistic, social, scientific and political
thought turned into new directions. The dawn of the third millennium being
characterized as digital library with universal access to one and all 24 hours a day
7days a week, 365 days a year appears to be within its group.
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V. INTERNATIONAL LEGAL RESPONSE

a. Organisation for Economic Cooperation Developmentin 1983 in
Paris with 30 member countries, the first international initiatives in harmonizing
the legal responses towards computer crimes phenomena and criminal law
reform, an expert committee was appointed by the Organisation for Economic
Cooperation and Developméhtin 1985, OECD document included offences
against unauthorised access, damage to computer data, or computer
programmers, computer sabotage, unauthorised interception and computer
espionage. The OECD adopted guidelines for the security of information
systems and networks to secure the following objectives:

() Promote cooperation between the public and private sectors in the
development and implementation of such measures, practices and procedures.

(i) Foster confidence in information systems and the manner in which
they are produced and used.

(i) Facilitate development and use of information systems, nationally and
internationally

(iv) promote international cooperation in achieving security of information
systems?

b. G 7 & G 8 Groups: In 1996 an expert Group comprising legal and
technical expert of the member states in the field of information
communication networks on Misuse of International Data was created by G
7 countries and that group presented its report in December 1997. In order
to check these misuses the report urged the states to increase the level of
criminalization, prosecution, investigation, international cooperation and human
rights protection emphasising on the following points:

(i) Strengthen International mechanism for addressing illegal actions i.e.
by creating a well defined set of international minimum rules against illegal
actions such as hacking, computer espionage, computer sabotage, computer
fraud and copyright infringements.

(ii) Encourage countries to establish national laws the effective
prosecution of computer crimes especially to search and seizure of computer
systems.

(iif) Foster cooperation amongst law enforcement agencies with special
respect in international search and seizure procedures.

(iv) Clarification of jurisdiction in cyber worfd.

On the same vein, in 1997 a group of experts Toans-national
Organized Crime was appointed by the G 8 nations and develdped
Principles and a plan of action ensuring that no criminal receives safe heaven
anywhere in the world. The Group of Eight Meeting of the Justice and Interior

39. Hereinafter it is referred OECD.

40. S.V. Joga Raol.aw of Cyber Crimes and Informatioredhnology LawWadhwa
& and Company Nagpur 2004, P223.

41. Ibid, p.225.
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Ministers responded to the increase international movement of criminals,
organised crime and terrorist and their use of the information communication
technology’.

e. Budapest Convention on Cyber Crime:Though the Budapest
Convention on Cyber Crime 2081does not contain any direct specific
provision on cyber terrorism, several of its provisions may be of immense
help in combating this crime. The most relevant provisions in this regard are
those which are related to international co-operation in the fields of
investigatiort’, extraditiort® and trial etc. of course the most powerful ways of
ensuring consistent international initiatives to curb the exponential emergence
of cyber crime problems ultimately result to check the spectre of cyber
terrorism.

VI. GLOBAL LEGAL RESPONSE

In the wake of the Septemberl, 12001 attacks in Newrork and
Washington, the Security Council of United Nations has expressed deep
concern describing that like any act of international terrorism, it considers a
threat to the peace and security of the international commuriityerefore,
the role that can be played by the International judicial body with universal
jurisdiction and a specialized area of action has much significance.

(i) The U.N. Commission on Crime Prevention and Criminal Ju$thezs
initiated several measures as to how to prevent and control high technology
and computer related crimes. The Commission has recommended that
international co-operation between nations to suppress the trans-national
component of cyber crime is indispensable.

(i) The UN Convention againstransnational Quanised Crime  has
adopted specific measures by Genehalkembly on 25th November 2000.
Though not directly applicable to computer crimes organised gangs like cyber
terrorism cyber terrorist use telecommunication and computer network for their
inter relations.

(iif) To create global conscientious, the United Nations has brought out a
comprehensive Manual on the Prevention and Control of Computer related
crimes which analyses all the facets of the Legal response to this new genus
of crime and sets out the need, problems and prospects of international

42. December 1997, the G8 Meeting of Justice and Interior Ministers.

43. Ministers or their representatives from the following 26 Member States signed the
treaty: Albania, Armenia,Austria, Bulgaria, Croatia, Cyprus, Estonia, Finland, France,
Germany Greece, Hungaryltaly, Moldova, the Netherlands, Norwayoland,
Portugal, Romania, Spain, Sweden, Switzerland, the Formago$fav Republic of
Macedonia" Ukraine and the United Kingdom. Other 4 members, Canada, Japan,
SouthAfrica and the Unites t8tes, that took part in the drafting, also singed the
treaty

44, Article 23 of Budapest Convention on Cyber Crime, 2001.

45. |bid, Article 24.

46. GeneralAssembly Resolution, 56/121 (2000).
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cooperation in fighting cyber crimes.

VIl. NATIONAL LEGAL RESPONSE

a. U.S.A.After the terrorist attack onllSeptember2001 the USAhas
introduced the U.S.A PatriotAct, 2001 in which the term 'cyber terrorism'
stands for various forms of hacking and causing damage to protect computer
networks of citizens, legal entities, or governmental authorities, including
damage to computer system used by a governmental agency to manage
national defence or to assure national sectfritgnd it considerably
strengthens penalties under the Computer Fraud Admese Act of 1984
including provision for the life imprisonment of convicted 'cyber terrorists'.

b. U.K. The United Kingdom lagged behind many of the other major
States in introducing specific cyber terrorism legislation. Moreo$ection 1
of the Computer Misuséct, 1990 postulates that unauthorised access, as an
offence which is the basic of hacking or cracking. Furthermarticle 7 of
Data ProtectionAct, 1998 requires ganizations to implement adequate
technical measures to protect against unauthorised access to confidential data.
Thus, hacking when done by organised terrorist groups would be regarded as
an offence and would be dealt with under the relevant provisions.

c. China In China, the Computer Information Network and Internet
Security Protection & Management Regulation 1997 clearly underlines that 'No
unit or individual may use the Internet to harm the national secuigglose
the State secrets, harm the interests of the state of society or of the group,
the legal rights of the citizens or to take part in criminal activitieAnd also
no unit or individual may use the Internet to create, replicate, retrieve, or
transmit the following kind of information:

a. Inciting to resist or breaking the constitutional or laws or the
implementation of administration regulations;

b. Inciting to overthrow the government or the socialist system:
c. Inciting division of the countryharming national unification:

d. Inciting hatred or discrimination among nationalities or harming the
unity of the nationalities.

e. Making falsehoods or distorting the truth, spreading rumours, destroying
the order of society:

f. Promoting feudal superstitions, sexually suggestive materials, gambling,
violence and murder:

g. Terrorism or inciting others to criminal activitppenly insulting other
people or distorting the truth to slander people:

h. Injuring the reputation of the State organs:

47. Vladimir Goluber Cyber Errorism; Concept, terms, counteractijg@omputer Crime
Research Centr&/isited on 20-06-2009

48. Article 4 of the Computer Information Network and Internet SecuHtptection &
Management Regulations 1999.
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i. Other activities against the constitution, laws or administrative
regulation’.

d. Singapore The Singapore Parliament has approved tough new
legislation aimed at stopping cyber terrorism on the following grounds:

(i) the security defence or international relations of Singapore,

(i) the existence or identity of a confidential source of information
relating to the enforcement of criminal law

(i) the provision of services directly related to communications
infrastructure, banking and financial services, public utilities, public
transportation or public key infrastructure,

(iv) the protection of public safety including systems related to essential
emegency services, such as policgivil defence and medical servicgs.

e. Malaysia The Computer CrimeAct, 1997 provides, a person shall be
guilty of an offence if: (a) he causes a computer to perform any programme
or data held in any computer; (b) the access he intends to secure is
unauthorised, and (c) he knows at the time when he causes the computer to
perform the functiort. Additionally, Malaysia is to establish an international
computer response centre to fight against high tech cyber terrorism.

f. Pakistan Section 17 of the Prevention of Electronic Crime Ordinance
2007 provides whoever commits the offence of cyber terrorism and causes
death of any person shall be punishable with death or imprisonment for life.
The Prevention of Electronic Crimes laws will be applicable to anyone who
commits a crime detrimental to national security through the use of a computer
or any other electronic device. It listed several definitions of a terrorist act
including stealing or copying, or attempting to steal or c¢ophassified
information necessary to manufacture any form of chemical, biological or
nuclear weapon.

g. India In India the first official recognition was given to cyber crime
when the Indian Parliament being the 12th country of the world passed the
Information TechnologyAct, 2000 and it's (Amendmenfct, 2008 which is
similar to Singapore Model of Computer Misuget, 1998. With the
introduction of the InformationfechnologyAct, 2000, it further amends the
Indian Penal Code, 1880 the Indian EvidenceAct, 1872°% the Banker's
Book EvidenceAct, 189F* and the Reserve Bank of Indict, 1934° The

49. Ibid, Article 5.

50. Section 9 of the Computer Misuget, 1998, and also refer section 8 and 10 of
the Computer Misuséct, 1998.

51. Section 3(i) of the Computer Crinfct, 1997.

52. Sections 29A, 167, 172, 173, 175, 192, 104, 463, 464, 466, 468, 469, 470, 471, 474, 476,
and 477A.

53. Sections, 3, 17, 22A, 34, 35, 39, 47A, 59, 65A, 65B, 67A, 73A, 81A, 85A, 85B, 85C,
88A, 90 and 131.

54. Sections 2 and 2A.

55. Section 58.
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scope and scale of thAct is to weed out the obstacles arising in the
traditional paper based document and to create a more congenial environment
on e-commerce and e-governaticd-urthermore, to maintain confidentiality
integrity and availability of computecomputer system and computer networks

to the legitimate users and prevent the unethical, unauthorised and illegal
conduct perpetuated in the virtual world, the sAt provides civit’ and
criminal liability®®,

When the principal InformatioffechnologyAct, 2000 was enacted, the
focus of legislatures was not on cyber terrorism but on specific cyber
offence$§®. Subsequently Section-65F° was inserted by the Information
TechnologyAmendmentAct, 2008. This precision runs as follows:

"(1) Whoever

(a) with intent to threaten the unitintegrity, security or sovereignty of
India or to strike terror in the people or any section of the people by (i)
denying or cause the denial of access to any person authorized to access
computer resource; or (ii) attempting to penetrate or access a computer
resource without authorisation or exceeding authorized access; or (iii)
introducing or causing to introduce any computer contamiemd. by means
of such conduct causes or is likely to cause death or injuries to persons or
damage to or destruction of property or disrupts or knowing that it is likely
to cause damage or disruption of supplies or services essential to the life of
the community or adversely affect the critical information infrastructure

56. Preamble of the InformatiofechnologyAct, 2000.
57. The Scheme of théct provides that cyber contravention in Chapter IX from
Sections 43 to 45.
58. lbid, Chapter Xl from sections 65 to 75.
59. (a) Section 65Tampering with computer source document.
(b) Section 66, Computer related offences.
(c) Section 67, Punishment for publishing or transmitting obscene materials.
(d) Section 68, Power of Controller to give direction.
(e) Section 69, Power to issue directions for inception or monitoring or decryption
of any Information through any computer resource.
() Section 70, Protected system.
(g) Section 71, Penalty for misrepresentation.
(h) Section 72, Penalty for breach of confidentiality and privacy
(i) Section 73, Penalty for publishing (Electronic Signature) Certificate false in
certain Particulars.
() Section 74, Publication for fraudulent purpose.
60. Insertedvide IT (Amendment)Act, 2008.
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specified under section %0or

(b) knowingly or intentionally penetrates or accesses a computer resource
without authorisation or exceeding authorized access, and by means of such
conduct obtains access to information, data or computer database that is
restricted for reasons for the security of the State or foreign relations; or any
restricted information, data or computer database, with reasons to believe that
such information, data or computer database so obtained may be used to
cause or likely to use injury to the interests of the sovereignty and integrity
of India, the security of the State, friendly relations with foreign States, public
order decency or moralityor in relation to contempt of court, defamation or
incitement to an offence or to the advantage of any foreign nation, group of
individuals or otherwise commits the offence of cyber terrorism.

Paragraph 2 of Section 65F prescribes punishment for the offence of
cyber terrorism. It provides that whoever commits or conspires to commit
cyber terrorism shall be punishable with imprisonment which may extent of
imprisonment for life."

In order to make a person criminally liable under this section the
following essentials of the offence must be established:

1. There should be a criminal intention of cyber terrorist

It is important to note that the intention to constitute an act of cyber
terrorism under this section includes not only an act that threatens the unity
integrity, security or sovereignty of the country but also strikes terror in the
people or any section of the peoplEo establish the criminal liabilitythe
concept of Actus non facit eum nisimens sited-the fundamental Maxim
of the whole criminal law takes into account when the person charged with
that particular offence. It is of the utmost importance for the protection of
liberty that a court should always bear in mind that unless a state either
clearly or by way of necessary implication rules out mens rea as a constituent
part of a crime, the court should not find a man guilty of an offence.
Conversely if the mental element of any conduct alleged to be a crime is
proved to have been absent in this case the offence so defined is not
committed.

61. (1) The appropriate Government mdyy notification in the QGifcial Gazette, declare
any computer resource which directly or indirectly affects the facility of Critical
Information Infrastructure, to be a protected system.
Explanation- For the purposes of this section, "Critical Information Infrastructure"
means the computer resource, the incapacitation or destruction of which, shall have
debilitating impact on national secutitgconomy public health or safety
(2) The appropriate Government may by order in writing, authorize the persons who
are authorized to access protected systems notified under sub-section (1).
(3) Any person who secures access or attempts to secure access to a protected
system in contravention of the provisions of this section shall be punished with
imprisonment of either description for a term which may extend to ten years and
shall also be liable to fine.
(4) The Central Government shall prescribe the information security practices and
procedures for such protected system.
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2. The cyber terrorist must deny or cause to deny any authorised person
to access computer resource

This section 65F by virtue oAmendment 2008, underlines that cyber
terrorist or cyber terrorist organisation must have made unauthorised access to
and control over other computer systems. Once such access and control have
been made without the permission of the owner or person in charge and
regardless of any loss which may or many not have occurred to the owner
or person in charge of the computer a numerous range of prohibited activities
are possible i.e. theft of computer resource, proprietary or confidential
information system, system sabotage, alteration and destruction of stored
information, denial of service attack, introducing viruses etc. by which it causes
the denial of access to any authorised person.

3. Such conduct causes death or injury to person or property

Another important ingredient of this section is that whoever knowingly or
intentionally causes or is likely to cause death or injuries to persons or damage
to destruction of property or disruption of supplies or services essential to the
life of the community or adversely affect the critical information infrastructure
falls in the real of cyber terrorism.

(4). Access to restricted information, data or computer data base for the
security of the State or foreign relations

Computers todaycontrol power delivery communications, aviation,
medical, defence and financial services. They are used to store vital
information from medical records to criminal recortléith all the advantages
of using computers for storing and processing data, they have one major
disadvantagei.e. they are attacked by outside potential cyber criminals.
Hacktivists aiming to target specific organisations, agencies and State Govt. as
well as central Govt. get access to such restricted areas unauthorised by
introducing malware programmes comprising viruses, worms and other forms
of malicious software are limited use to hacktivists, since they tend to be
indiscriminate by nature spreading across the web in an uncontrolled Ranner

VIlIl. CONCLUDING OBSERVATIONS

In the dawn of the 21st Centurgld crimes disappear and new crimes
appear The creation of cyber terrorism considering the new age crime is the
result of social, political, economic, technological and cultural change which
threatens the well being of sociefihe role of law as a regulator of human

62. There have been a number of notable instances in which hacktivists have used
viruses and worms. The earliest such attack was staged by anti-nuclear activist
against NASAthe US NationaRAeronautic and spac&dministration in 1989, NASA
computers were tgeted with the so called/ANK worms against nuclear killers.
During the first Gulf, Israeli hackers launched virus attacks at Iraqu Government
system in an effort to disrupt their communication capacity during the U.S. led
invasion. Cited inVakul Sharma,Information Echnology: Law and Practice
Universal Law publishing Co. 2004, p. 256.
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conduct has made an entry into the cyberspace and is trying to cope with its
manifolds challenges. But the inherent features of the novel social interaction
of information communication technology primarily being characterized no
specific permanent population, definite territocpnsistent sovereign authorities,
anonymity and changeability of the online environment that make a new form
and fantasy of illegal behaviour which is the difference from the original one.
Therefore, to curb the menace of cyber terrorism, centralized laws, procedure,
extradition and mutual legal assistance governing proliferation of cyber
terrorism are the need of the houGauging the importance of transnational
nature of cyber terrorism, section 1(2) read with section 75 of the Information
TechnologyAct, 2000 confers the extraterritorial jurisdiction like LoAgm
Statute in United tates of America to deal with cyber terrorism. Howeyer
such power is circumvented due to non existence extradition treaty or adequate
mutual legal assistance between two or more states or countries.

Computers cannot kill but men operating them can. The only possible
step is to maximize the social, political, economic and technological benefits of
the information industry by strengthening specific domestic legislations
complemented by international cooperation.

°
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ABSTRACT

Proprietary rights which accat economic independence
and sense of security to an individual play a vitalerin
determining one's social status thby assuring mspebus

as well as dignified life. In the absence ofoprietary
rights all the noble sentiments become meaningless. Indian
sages have understood this Hareality and povided
'stridhan’ to the women-folk long ago. But so far as right
to inheritance is concerned, like othereas of various
personal laws, the pwisions elating to inheritance &
also not fee flom discrimination against women. The
daughter is most deprived asegards succession to
ancestral popetty. At the international level too, in most
of the legal systems, women wereated like chattels and
they wee consideed unfit to manage the oppery.
Therefore, they wer deprived of the right of inheritance.
In India, various personal laws do not quide equal
treatment to the women, despite of the constitutional
guarantee of equality This eseach paper highlights the
inheritance rights of the daughters under various personal
laws.

KEY : Wobrds Puoprietaty rights, Mitakshara, Copaenaly,
Sagatra, Indian Sucession Act, Christian Law of
Interitance, Muslim Personal Law

. ANCIENT HINDU LAW

Traditional Law of Hindus has been unfavorable to the daughter as
compared to the son. Origingllghe was entitled to maintenance onfhere
had been no uniformity in view of ancient law givers regarding share of
daughter In the Rig-\éda, the early hymns refer to a brother less daughter
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getting her share of patrimgniput must be unmarri¢dMr. Kapadia has also
referred toYajnavalkya and Narada who recognized the daughter's claim to
the patrimony provided she had no brothétautilya was the first and only
authority to recognize daughter as a co-sharer with her brother in patdmony
Manu holds that she is entitled to one fourth of the share of patrimony
received by brothetsHe says,

"But to maiden sister the dther shall severally give
portions out of their shas, each out of his sharone
fourth; those who efuse to give it will become outcaste."

while on the otherAparkara recognized birth right to the daughter in the
father's wealth like sortsStill, it can be concluded that right frovedic age,
daughters were discriminated against in matter of succes&mmient Hindu
Law of inheritance had its origin in th¥edic philosophy about religious
competence and out of the male descendants to liberate the souls of their
ancestors. It conferred rights on male descendants preferably and not on
females.

. GROUNDS FOR EXCLUSION OF DAUGHTER

Under traditional Hindu Lawthe women were considered, generally
incompetent to inherit. Sinc&/edic times, women were debarred from
inheriting the property only on the basis of $ekhe Patna High Court in
Nalini Raja Singhv. Sate of Bihaf, has stated some of the grounds
justifying the exclusion of daughter by sons as under:

"Some of such factors erthe offering of oblations after
the death of the fatherthe pious obligations attaching to
a son to dischaye his father's debts, the changing of
gotra of a daughter when she is mad, from one of her
father to that of her husband and well - high severing in
many vital espects her connections with the father's family
and joining that of her husband, so that, a daughter on
marriage ceases to be a member of her father's family;
these, interalia, do affar sufficient rationale to sanction
the discrimination between a son and daughter”

1. Rigveda, I, 17, 7.

2. Kapadia, K.K. (ed.), Marriage and Family Law in India, 1966, p.261.

3. Kapadia, ibid; also see Shastri, Shamanslation of Kauitilya'#Arthashastra, 2nd
ed., 1923, p.197.

4. Manusmriti, IX, 1.8. Also see, R>M>Das, 'Manu & Proprietary Rights of Daughters'
pub. In Pratibimb: Images of IndiaWomenhood, at p.283

5. Aparkara translated in 21 Madras Law Journal, p.317.

6. Joshi, Vaijanti, "Mitakshara Family and Reincarnation of Limited Interest" in
Dimensions of LawUpendera Baxi (ed.), 1992, p.163.

7. Baudhayana, Il 23-46 quoted in Jolly, Tagore Law Lectures on Hindu La®B883, p.271.

8. AIR 1977 Pat. 171
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The grounds of justifying discrimination between a son and daughter put
forward by Patna High Court do not appear to be logiéal. analysis of
these grounds may not be out of place:

(a) OFFERING OF OBLATIONS

The daughters and widows also offer some sort of oblations, though the
oblation offered by them may not have equal efficacy as those offered by the
sons. It is pointed out that after Hinomen's Right to Propertict, 1937,
if widows have been allowed to inherit at the first instance in spite of their
inability to offer fully efficacious oblations, there could not be any further
rationale or justification for excluding the daughters in favor of the Sons.

(b) PAYMENT OF FATHER'S DEBT

Secondly the law is well settled about the obligations of the sons for the
debts of their fathét that is, any heir of Hindu is liable to pay the debts of
the deceased only to the assets inherited by him from the deceased, but he
is not personally liable even if he is the son or grandsdrhe position,
therefore, is that son is not personally liable for the debt of his fativen
if debt was not incurred for an immoral purpose. This proposition is well
established by the Supreme Court in later decisions in S.M. Jak&iM:
Borkar? and in Virdhachalam Pillai v Chaldean Barlk Thus, when under
traditional Hindu Law son was bound to pay the ancestral debt irrespective
of any asset that he might have received and liability extended to his personal
property also, and then there could be some justification behind the exclusion
of the daughter by the sofi® But now that as settled by the judicial
decisions, during the British period, viz., the liability of the son is co-extensive
with the assets he receives, there could not be any justification for excluding
the daughter from inheritance in favor of the sons, for as co-sharer with the
sons, they also would have been liable for the debts of the father as the sons
would have been liable to the extent of the share received by them.

(0 CHANGE OF GOTRA ON MARRIAGE

Other justification to exclude daughter from the list of heirs for ancestral
property has been that on marriage gotra of the daughter is changed from that

9. BhattacharjeeA.M. (ed.), Hindu Law and the Constitutiori994, p.14.

10. SeePanna Lalv. Naraini, AIR 1952 SC 170Sidheswar. BhubneshwarAIR 1956
SC 487

11. Diwan, R, Modern Hindu Law supra p.7.

12. AIR 1959 SC 282 (287)

13. AIR 1964 SC 1425 (1429)

14. For detalls, see, BhattacharjgeM., supra, p.15.

15. lbid.
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of her father to that of her husband..MBhattacharjee has raised doubt
regarding change of daughter's gotra. He opines that 'Gotra’ means the name
of the rishi from whom a person is supposed to have descended and,
therefore, if a woman has, thus, descended from the Rishi to whose gotra
belongs; she cannot and does not cease to be so on her marriage to a person
who has descended from another Ri8hishwar ChandraVidyasagar has

also confirmed this fact by relying to a text of katyayana that women, even
after marriage, retains the gotra of her father until her 'Sapindikaran ceremony'
after death and that, by that, or rather for that, 'Spindikaran ceremony' she is
deemed to be a 'Sagotra’ of her husband.

The provisions ofHindu Wdows Remaiage Act, 1856° also imply that
under law as it now stands, a widow is to be given in marriage as if she still
belongs to her father's gotra and with all theottl¢ spoken, ceremonies
performed" as if "she had not been previously married". It is well known that
in the mantras of a Hindu marriage, bride is to be described as belonging to
her father's gotr&. From the decision inLalubhai v. Cassibal® it appears
that according to the Privy Council, the wife on remarriage becomes
"constructively" a sagotra with her husband and, therefore, if sagotraship with
the husband was "constructive" gnly was then not so in actually or in
reality. It is submitted that exclusion of daughter on ground of gotra could not
be justified.Again, the Sudras do not have any gotra, there is no occasion for
the change of gotra in case of sudras, the ground for excluding Sudra female
from inheritance on the ground of change of gotra could not arise.

Even if we assume that a girl is severed from her father's family on
marriage, it is no ground to exclude her from ancestral property; because a
person married undeéBpecial Mariage Act, 1954 is severed from his family
yet he does not lose his right of succession. Thus, exclusion on the basis of
severance which is, in fact, imposed on her by our patriarchal sosempt
justified and infringes equality clause of the Constitution.

. DAUGHTER'S SHARE IN COP ARCENARY

The Mitakshra School, which governs majority of Hindus in India, has
been unfavorable to women. Under Mitakshara joint fanalyly males could
be coparceners. It recognized the existence of a right by birth in favor of a
son, a son's son and son's son's son in the ancestral or coparcenary properties.
It implied that a female could not be a coparcener and she did not have a
birth right in coparcenary propertyhus, the very concept of right by birth to
the males involved a discrimination against wom&gain, on the death of a

16. Supra note 8.

17. VidhabaVivah - Vidya Sagar Rachana Sangraha, p. 147-92.
18. Section 6 and 7 of thelindu Wdow's Remaiiage Act, 1856
19. Bhattacharjee, supra, p.166.

20. ILR 5 Bom 110 (121)
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coparcener the other coparceners inherited his share by survivorship, thus,
excluding the female from joint family property totallRao Committee made

the first move to recommend the abolition of right by birth which was not
accepted at that time. The decision of the government was a major setback
caused to the property rights of women. The Law Minister explained that if
the government suddenly changed Mitakshara joint family laws by accepting
the recommendation, it would affect the status of all existing joint families and
suddenly upset the existing state of thifigs.

IV. INTEREST OF THE FEMALE HEIRS UNDER HINDU
SUCCESSION ACT, 1956

Laws like the Hindu Vdmen's Right to Ppeity Act 1937 andthe
Hindu Succession Act 1956ad made inroads in the concept of the
coparcenarlf. No doubt, daughter had been made heir of a male member and
she inherited equally with s&h yet she was discriminated due to the
coparcenary system. Consequensign not only enjoyed his coparcenary share
in joint family property but also received an additional share equivalent to that
of the daughter from his father's shire.

The Hindu SuccessioAct, 1956, undoubted]ysupplied a long felt need
and tried to do away with the distinction between Hindu male and female in
matter of intestate successf@nThe Supreme Court has rightly observed in
Kalawati Baisls casé® that section 14 was a step forward towards the
amelioration of the woman who had been subjected to gross discrimination in
matter of inheritance.

V. ANOMALIES IN THE ACT OF 