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INTERNATIONAL HUMANITARIAN LAW : ITS 

NATURE AND SCOPE

B.C.NIRMAL+
I. INTRODUCTION 

International humanitarian law, an oldest branch of public international law, deals with humanitarian problems which arise directly or indirectly from international or non-international armed  conflicts.
 Although humanitarian consideration has been at the heart of modern law of armed conflicts, until recently it was common with authors to divide the corpus of the law into two separate branches, the one dealing with the conduct of hostilities by belligerent states and the other humanitarian in nature protecting the victims of war and providing safeguards for disabled armed forces, personnel and persons  not taking part in the hostilities.

Since the laws and customs of war, as the first branch of the laws of armed conflicts was traditionally called, was codified at the Hague, it is called the 'Hague law'.
 Built upon a large number of customary rules that had already been developed by the practice of states and set forth in the works of the leading writers on international law and in such codes as that published by President Lincoln in 1863 and that prepared by the Institute of International law in 1880, the law codified at the Hague Conferences of 1899 and 1907 sought to fix the rights and duties of belligerents in their conduct of operations and limited the choice of methods and means of injuring the enemy in an international armed conflict. Based on the fundamental principles of proportionality, humanity
 and immunity of non-combatants and civilian population
 from the effects of war, the 'Hague Law' aims at the protection of the civilian population and civilian objects, establishes the distinction between combatants and non-combatants, forbids the causing of unnecessary  suffering to combatants
, and accordingly prohibits the use of weapons calculated to cause such harm or uselessly aggravating their suffering and require the belligerent states not to make civilians the object of attack. The law also establishes the distinction between military and non-military objective and defended and non-defended places.
 In addition, it does forbid  the use of certain measures and instruments of warfare under all circumstances regardless of the necessity of the situation
, and even restrict the use of permissible measures under certain circumstances.

In the recent past it was the second branch of the law of armed conflicts i.e. the 'Geneva Law'
 and not the 'Hague Law' which alone constituted what is today known as international humanitarian law. However, in recent years these branches of the law of armed conflicts have become so closely interrelated that they are considered to have gradually formed one single complex system. The unity of both branches of the law found expression and attestation in the provisions of the Additional Protocols of 1977.
 As will be evident from the following discussion, Protocol I, not only improves and complements or elaborates upto the Geneva Conventions but also contains important provisions concerning methods and means of warfare and revise and update the 'Hague Law'. The established rules and principles of international  humanitarian law, it should be recognized, are applicable to all forms of warfare and to all kinds of weapons, those of the post, those of the present and those of the future. Any conclusion to the contrary would be incompatible with their intrinsic humanitarian character.

Against this background, the present paper considers and examines the following aspects of contemporary humanitarian  law, relationship between human rights law and humanitarian law, foundations of humanitarian law, contents of contemporary humanitarian law, interface between customary and Conventional law, irreducible minimum of humanitarian law and jus cogens  status of humanitarian law.

II. RELATIONSHIP BETWEEN HUMANITARIAN LAW AND HUMAN RIGHTS LAW

Both international human rights law
 and humanitarian law are concerned with the safeguarding of respect for the dignity of human person and the fundamental rights of man. Humanity and humanitarian considerations have been the moving spirit, rather foundational bases of both the branches of public international law. Obviously, norms recognized in human rights instruments and humanitarian instruments, converge to a large extent in armed conflict situations and are mutually reinforcing. Yet, these branches of international law are conceptually distinct and material fields of their application are different from one another. Humanitarian norms apply in times of international or internal conflict, while human rights law applies primarily in times of peace. Actually, the provisions of humanitarian law are specifically designed to provide protection to victims of armed conflicts. On the contrary, most problems relating to the conduct of hostilities are outside the purview of international human rights law. Although jurisprudentially human rights norms continue to apply in situations of armed conflict, protections they offer would seem to be inferior to that  afforded by international humanitarian law because not only human right instruments permit deviation in declared public emergencies but even the prospects for the implementation and enforcement of guarantees of inalienable rights like the right to life in times of war are reduced by the ruthlessness and savagery of modern warfare. The fact that  only states can be held responsible for human rights violations and the protective mechanisms under international human rights law are very soft reduces the efficacy of the guarantee of human rights in the event of armed conflicts. In contrast, humanitarian law contains obligations which are binding on all the belligerents and I.C.R.C. is tailored more specifically to alleviate the suffering of the victims of armed conflicts. 

It  emerges from  the foregoing discussion that human rights law is in the  nature of lex generalis, whereas humanitarian law is lex specialis. The International Court in the Nuclear Weapons Case upheld this view in the following words
 :

....the protection of the International Covenant of Civil and Political Rights does not cease in times of war, except by operation of Article 4 of the Covenant whereby certain provisions may be derogated from in time of national emergency. Respect for the right of life is not however, such a provision. In principle, the right not arbitrarily to be deprived of one's life applies also in hostilities. the test of what is an arbitrary deprivation of life, however, then falls to be determined by the applicable lex specialis, namely, the law applicable in armed conflict which is designed to regulate the conduct of hostilities.

The Court while rejecting the argument that the use of nuclear weapons would violate the right to life guaranteed under Article 6 of the International Covenant on Civil and Political rights, 1966, observed :

Thus whether a particular loss of life,through the use of a certain weapon in warfare, is to be considered an arbitrary deprivation of life contrary to Article 6 of the Covenant, can only be decided  by reference to the law applicable in armed conflict and not deduced from the terms of the Covenant itself.

III. FOUNDATION OF HUMANITARIAN LAW

As already noted, humanitarian law is founded on the laws of humanity and the dictates of public conscience. Indeed, as the International Court of Justice in the Corfu Channel case correctly observed, there are 'certain general and well recognized principles namely elementary considerations of humanity', which are even more exacting in peace than in war.'
 In the opinion of the Court the principles of humanitarian law are identical with these ' elementary considerations of humanity."
 Therefore, if a State does not issue any warning or notification of the presence of the mines which have been laid in the internal or territorial waters of another State, it is an unlawful act. Further, 'if a State lays mines in any waters whatever in which the vessels of another state have rights of access or passage, and fails to give any warning or notification whatsoever, in disregard of the security of peaceful shipping, it commits a breach of the principles of humanitarian law underlying the specific provisions of Convention no.VIII of 1907."

IV. CONTENTS OF INTERNATIONAL HUMANITARIAN LAW : A SYNOPTIC VIEW

The law relating to protection of the victims of war received a shot in arm when the Geneva Conference (1949) developed, revised and codified the rules of humanitarian law in the form of the four Geneva Conventions of 12 August, 1949. These Conventions start from the premise that law is a "primordial element of civilization'. 'The aim' of the Conventions according to Pictet, is 'to safeguard respect for the human person, the fundamental rights of man and his dignity as a human being, in the hope that universal peace, the desire of all men of good will-may one day be established.
 As a matter of fact, these Conventions represent the struggle of humankind against war.

A distinctive feature of the Geneva Conventions is their applicability not only  to cases of a declared war, but also to any other armed conflict, even when the state of war is not recognized by one of the parties, and to cases of partial or total occupation of territory, even if such occupation meets with no armed resistance. Hitherto the Geneva Rules were not applicable  to civil wars but these Conventions for the first time laid down a minimum standard of  conduct which must be applied even in armed conflicts which are not of an international character, primarily civil wars in case in which there has been no recognition of belligerency. With the insertion of Article 3 in all the Geneva Conventions
, which, as we will see later, embodies irreducible minimum contents of humanitarian law which must be applied in international and non-international deemed conflicts, the question of the observance of fundamental human rights ceased to be one of exclusive domestic jurisdiction of States. Inspired by the humanitarian aspects of the U.N. Charter and the spirit of the Universal Declaration of Human Rights as this Article  has been, it sought to provide succor and relief to the  victims of the brutalities of even an internal or civil war.

Another important feature of the Geneva Conventions is the  provisions regarding the supervision of the proper implementation of the Conventions by the Protecting Powers. The Conventions provide that if protection could not be arranged between belligerents, the humanitarian functions otherwise performed by the protecting powers could devolve on a humanitarian organization such as the International Committee of the Red Cross, if that organization was willing to assume this responsibility. Article 87 of the  Prisoners of War Convention which is another provision common to the four Geneva Conventions provides that the detaining power is under an obligation to request a neutral state or organization to act as a substitute to perform the duties of a  protecting power in humanitarian interests. The procedure to be followed for settlement of disputes is another significant feature of the Geneva Conventions. This procedure includes consultation, inviting good  offices of the Protecting Power, investigation and reference to the International Court of Justice. Each of the 1949 Geneva Conventions contains an article listing the acts which constitute 'grave breaches' of the  Convention. Interestingly, 'grave breaches' defined in the Conventions parallel to considerable extent the definitions in Articles 6(a) and 6(b) of the Charter of the International Military Tribunal at Nuremberg. In addition to defining grave breaches of the Conventions, these instruments provide for the suppression, trial and punishment of such breaches. The relevant provisions are intended to be self-executing to the extent that the national law of a party to the Convention is required to provide for the punishment of violations of the laws and customs of war. They also enjoin the States to make their legislation adequate and effective for the suppression of all serious breaches of the Conventions. The persons responsible for such breaches must be sought for and handed over for trial by their own courts  or by those of another Contracting Party interested in the prosecution.

In detailed provisions the First Geneva Convention regulates the respect for and protection of the sick and wounded persons who are members of armed forces in the field or assimilated to them under the provisions of the Conventions. It also enjoins the parties to the conflict to protect from attack and respect the medical personnel and units, and medical establishments and materials.

Geneva Convention II contains identical principles in relation to sick and wounded at sea and shipwrecked. Under this Convention the parties to the conflict have been obligated to accord protection to military, private enemy and private neutral hospital ships. In addition to providing  a distinct emblem and sign of the medical  service of the armed forces and the hospital ships these Conventions provide solid foundations for the relief works of the national and International Red Cross  organizations and outlaw the use of the Red Cross emblem for commercial purposes.

As space constraints prevent a detailed examination  of the 1949. Prisoner Convention, only a very brief survey of its provisions will be made here.
 A key feature of the Convention is the provision which puts organized resistance movements on the same footing as militias and volunteer corps who without forming part of the regular armed forces of the belligerent depend nevertheless on them and conform to the conditions fixed for militia and volunteer corps. The Convention affirms the responsibility of the detaining power to provide humane treatment to prisoners of war. In particular, it specifically prohibits physical mutilation, medical and scientific experiments and reprisals and require the detaining power to protect the prisoner from the curiosity, violence, intimidation and insults of the local population. It also provides for the retention by the prisoner of articles of personal use, badges of rank and nationality and the guarantee of hygiene and appropriate nutrition, quarters and clothing, medical attention, and religious, intellectual and physical activities. It also specifies the kinds of information which could be extracted from the prisoner
 and  furnishing of which is mandatory for him. In detailed provisions the specific economic functions in which alone the prisoners of war could be engaged were enumerated under the Convention. While non-commissioned officer could only be  required to do supervising work, officers or persons of equivalent status could be given suitable work only if they themselves asked for it.

Internment camps must be set up in areas for enough from the  combat zone to keep the prisoners  out of danger. In detailed provisions relating to penal and disciplinary action the permissible disciplinary sanctions are specifically enumerated under the Convention. The 'punishment diet which was permissible under Article 55 of the 1929 Convention has been excluded.

The fourth of the four Geneva Conventions, 1949, provides a highly developed set of rules for the protection of the civilian population, including the right to respect for their honour, family rights, religious practices, and the manners and customs and the prohibition of torture and other cruel, inhuman or degrading treatment, hostage, taking and reprisals. It  also forbid violation of women or their compulsory prostitution, the use of protected persons as a safeguard against military operations in specific areas, collective responsibility and punishment, and all measures of terrorism or intimidation and pillage. Section III of  the fourth Geneva Conventions covers the protection of the civilians in occupied territories. Of particular interest is a prohibition of individual or mass forcible transfers under Article 49. Israel's policy of building settlements on the West Bank has been criticized on this basis.

Protocol I is applicable not only in situations described in the common Article 2 of the Geneva Conventions but also to hostilities against colonial domination, alien occupation and 'racist regimes.
 According to Article 93, paragraph 3 the authorities representing 'a people engaged against a High  Contracting Party ‘to the Protocol in national liberation war may deposit a declaration to the effect that such a people agree to apply the principles of the Geneva Conventions and this Protocol to the conflict'.  Article 4 seeks to allay the apprehension that the application of humanitarian law will involve the recognition of a certain legal status of the liberation movements.

Protocol I provides for an improved system of supervision by Protective Power (Articles 5 and 6) and amplifies the traditional protective provisions of 1907 and 1949 Conventions relating to amelioration of the Conditions of Wounded, Sick and Shipwrecked. Its provisions relating to identification and protection of medical aircraft for the first time provide real immunity to them. Section I of Part III of Protocol I makes the first serious effort to revise and update the laws relating to means and methods of warfare since 1907. Amongst the provisions in section are a prohibition on employment of the methods or means of warfare which are intended or may be expected to cause widespread, long term and severe damage to the environment under Article 35. The provisions defining perfidy and ruses of war and prohibiting the improper use of the distinctive emblem of the Red Cross and other  internationally recognized protective emblems are also noteworthy.

In what appears to be a distinct contribution of Protocol I is the abandonment of any distinction between regular and irregular armed forces and more importantly the elimination of all distinctions between the traditionally organized forces and guerrillas.
 In addition. Articles 44 and 45 lay down a more liberal criteria for POWs status than the third Geneva Convention 22. The denial of both the combatant and prisoner of war status to mercenaries is another salient feature of Protocol I.
 

Article 46 gives a new version of the rules on espionage. Part IV of the Protocol amplifies, enlarges and specifies the protections that are to be accorded  to the civilian population in war time. Specific prohibitions are directed against  indiscriminate attacks, including target area bombardment of cities
, starvation of civilians as a method of warfare and the destruction of crops and food supplies.
 Special Protection (with reasonable exceptions) has been accorded to claims, dykes, and nuclear power stations.
 Article 55 provides for the protection of the natural environment against widespread, long-term and severe damage, thereby prejudicing the health or survival of the population. Article 57, a new provisions, for the first time codifies the customary rule of proportionality. The precautionary measures, already alluded to in Article 56(3) are  prescribed in Articles 57 (precautions in attack) and Article 58 (precautions against the effects of attack).

Some of  these provisions, it is to be noted, may raise question with respect to the use of nuclear  weapons, but nuclear weapons States like the U.S. made it clear throughout the Geneva Conference that the new rules established by the Protocol were not intended to have any effect on and do not regulate or prohibit the use of nuclear weapons.
 The U.S. delegation had also expressed reservations with respect to the provisions which in their view had unreasonably restricted the right of reprisal. Referring to Article 5 the U.S. delegation said that by denying the possibility of  response and not of being any workable substitute, Articles 51 is unrealistic and can not be excepted to withstand the test of future conflicts".

The additional Protocol II develops and supplements the common Article 3 of the Geneva Conventions of 1949.
 For the Protocol to apply, Article 1 requires that "dissident armed forces or other organized armed groups are under responsible command and exercise control over part of the territory of the state to enable them to carry out sustained and concerned military operations and to  ability to implement this Protocol". This Protocol, however, does not apply to 'situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being armed conflicts". Also excluded from its purview are armed conflicts covered by Article I of Protocol I, including wars of national liberation.   

Protocol II does not prejudice the sovereign right of any state to maintain or restore by all legitimate means law and order and to defend its national territory. It also rules out foreign intervention in a conflict not of international charter. The Protocol lists a series of fundamental guarantees and other provisions calling for the protection of non-combatants. Further provisions cover the protection of children, the prohibition of attacks on works or installations containing dangerous forces, the protection of cultural objects and places of worship, a general prohibition of forced movement of civilians
, the treatment of the wounded, sick, prisoners and detainees, and the protection of objects indispensable to the survival of the civilian population .The Protocol also imposes a ban on acts or threats of violence, the primary purpose of which, is to spread terror among the civilian population.   

I. Convention on the Prevention and of the Crime of Genocide

The prohibition against genocide contained in the Genocide Convention of 9 December, 1948 is an important rule of international humanitarian law. Indeed, as the International Court aptly referred to it in the Reservations to the Genocide Convention case
 as "the principles which are recognized by civilized nations as binding on states, even without any contractual obligation."
 The Court also emphasized the 'universal character both of the condemnation of genocide and of the cooperation required "in order to liberate mankind from such an odious scourge". The rights and obligations enshrined by the Convention are 'right and obligations ergo omnes'. it follows that each state is under an obligation 'to prevent and punish the crime of genocide'. This obligation however is not 'territorially limited by Convention'.
 It must be recognized that the Convention applies to acts of genocide which States must prevent and punish independently of the context of "peace" or "war"in which it takes place '. It is applicable without reference to the circumstances linked to the domestic or international nature of the conflict. To put it specifically, the nature of the conflict forming the background to such acts has no bearing on the obligations of the Convention. These obligations remain identical during all types of conflicts.

This Convention recognizes the principle of state responsibility for genocide. As the Court held in the Yugoslavia case the responsibility of a State for acts of genocide perpetrated by the State itself is not excluded by Article IX. The responsibility of a State for acts of organs is not excluded by Article II of the Convention, which contemplates the commissions of an act of genocide by "rulers" or "public officials".

According to Article II of the Convention 'intent to destroy' is an essential ingredient of the crime of genocide. Accordingly, the proof of the ' intent to destroy ' is crucial for a determination of an act of genocide. The Court held this view in the Nuclear Weapons case. Responding to the argument that the prohibition against genocide is a relevant rule of customary law to examine the legality of the use of nuclear weapons, the Court observed 
:

"[T]he prohibition of genocide would be pertinent in this case if the recourse to nuclear weapons did entail the element of intent towards a group as such, required by the provision [Article 1]. In the view of the Court, it would only be possible to arrive at such a conclusion after having taken due account of the circumstances specific to each case. "

The Court thus rejected the suggestion that the intention to destroy could be inferred from the omission on the part of the user of the nuclear weapon to take account of well known effects of the use of such weapons. In other words, the knowledge of the devastating effects of the use of nuclear weapons is not sufficient to infer an intention to destroy. Since "Genocide" is not a strict liability offence and conceptually 'intention', is not the same thing as 'knowledge' it was not unreasonable on the part of the Court to insist on the requirement of the establishment of intent in the case under consideration.

V. THE INTERFACE BETWEEN CUSTOMARY AND CONVENTIONAL LAW 

We have seen that a great many rules of humanitarian law applicable in armed conflicts are codified in the Hague and Geneva Conventions and also in the two additional Protocols of 1977 and other treaties. Most of these rules are beyond any doubt part of customary international law.  This view is already recognized in the decisions of the International Military Tribunal Nuremberg and the International Court of Justice.  The former found that the humanitarian rules included in the Regulations to The Hague Convention IV of 1907 ‘were recognized by all civilized nations and were regarded as being declaratory of the laws and customs of war’.
 Similar view was held by the International Court of Justice in the Nicaragua Case wherein while searching for the applicable rules of international customary law applicable to the case in view of the Vanderbilt reservation which precluded the Court from applying multilateral treaties, it observed that ‘the Geneva Conventions are in some aspects a development, and in other respects no more than the expression of such principles”.
 It  further noted that according to the  terms of the Conventions, the denunciation  of one of them ‘shall  in no way impair the obligations which the parties to the conflict shall remain  bound  to fulfill by virtue of the principles of the law  of nations as they respect from the usages established among  civilized peoples, from the laws of humanity and the  details of the public conscience”.
 The Court  opined  further that provisions of common Article  3 of all the four Geneva Conventions of 12 August 1949, which are applicable in the armed  conflicts of a non-international  character and also in the armed  conflict  of an international character, as they lay down the  irreducible  minimum of humanitarian law’ are in the nature  of ‘elementary considerations of humanity’.
 This finding led the Court to hold that’ there is an obligation  of  the United States Government, to “respect” the Conventions and  even to “ensure  respect” for them  ‘in all  circumstances” since such an obligation  does not derive only from the Conventions  themselves,  but from the general principles of humanitarian  law to  which the Conventions merely give specific expression”. Applying this principle to the U.S conduct in relation to the contras in that case the Court held that the United States was under an obligation not to encourage persons or groups engaged in the conflict in Nicaragua to act in violation of the provisions of Article 3 common to the 1949 Geneva Conventions.

With regard to the publication and dissemination by CIA of a manual on “psychological operations in Guerrilla Warfare’ which had given the advice to the contras to “neutralize” certain “carefully selected and planned targets”, including judges, police officers, and to security officials to incite the local population, the Court held that this was contrary to the prohibition in Article 3 of the Geneva Conventions, with respect to non-combatants, of “the passing of sentences and the carrying out of executions without previous judgement pronounced by a regularly constituted court, affording all judicial guarantees which are recognized as indispensable by civilized peoples” and ‘probably also of the prohibition of “violence to life and person, in particular murder  to all kinds,…”
 It  also held that the publication and dissemination of the general principles of international humanitarian law reflected in regarded as an encouragement to commit acts contrary to treaties.
 

The fact that not only does customary humanitarian law coexist alongwith the conventional rules but the vast majority of the latter in fact form part of the former was recognized in the Repot of the U.N. Secretary General pursuant to paragraph 2 of Security Council resolution 808 (1993) , with which he introduced the Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the former  Yugoslavia since 1991 . The Report, which was unanimously approved by the Security Council (resolution 827), stated as follows:

In the view of the secretary-general, the application of the principle nullum crimen sine lege requires that the international humanitarian law which are beyond any doubt part of customary law.

The part of conventional customary law is the law applicable in armed conflict as embodied in: the Geneva Conventions of 12 August 1949 of the Protection of War Victims, the Hague Convention (IV) respecting the Laws and Customs of War on Land and the Regulations annexed thereto of 18 October 1907; the Convention on the Prevention and Punishment of the Crime of Genocide of 9 December 1948; and the Charter of the International Military Tribunal of 8 August, 1945”. 

It should be recognized that the cardinal principles contained in the texts constituting the fabric of humanitarian law are also to apply in cases not covered by Additional Protocol I  of 1977 and other international agreements.  This is evident from Article 1, paragraph 2, of Additional Protocol I of 1977 –a modern version of the 'Martens Clause
', first included in the Hague Constitution II: 

“In cases not covered by this Protocol I or by other international agreements, civilians and combatants remain under the protection and authority of the principles of international law derived from established custom, from the principles of humanity and from the dictates of public conscience.” 

The great majority of rules of humanitarian law, according to the International Court in the Legality of the Threat or Use of Nuclear Weapons Case,  are ‘so fundamental  to the respect of the human person and ‘elementary considerations of humanity”
.. that the Hague and Geneva Conventions have enjoyed a broad accession’. ‘These fundamental rules’, the Court declared “are to be observed by all States whether, or not they have ratified the conventions that contain them, because they constitute intransgressible principles of international customary law”. The broad accession to the treaty rules and non-use of the denunciation clauses contained in the codification instruments, according to the Court, point to the existence of  the opinio juris required for establishment of customary rules on the subject under consideration.
 While the Court recognized that the rules of international humanitarian law-conventional as well as customary would apply to nuclear weapons, it rejected the contention that such rules render the threat or use of nuclear weapons illegal. Faced with the terrible dilemma resulting from the absence of any specific prohibition of  the use of nuclear weapons in conventional law in an extreme circumstance of self-defense the Court adopted an overcautious approach.  Although the majority opinion did not apparently endorse the prohibitionist approach it seems to be tilted in favour of the illegality of the use of nuclear weapons.
 It should be emphasized that the Court did not confirm the legality of a threat or use of force in an extreme circumstance of self-defense, but asserted that ‘it can not conclude definitely’ one way or the other with respect to the legality of such a claim even in that situation, because at present international law does not definitely rule out such an exception.

VI. THE IRREDUCIBLE MINIMUM OF HUMANITARIAN LAW

As we have seen in the preceding discussion, international humanitarian law has a very rich corpus juris in the form of conventions, customs and recognized principles and rules, In this backdrop the question might be asked whether there is an irreducible minimum of rules of  humanitarian law applicable to all situations of armed conflict. The International Court examined this issue in the famous Nicaragua case and declared that the rules postulated by common Article 3 of all the four Geneva Conventions were the minimum rules that must be applied in international as well as non-international armed conflicts. The Court declared.
  

“There is no doubt that, in the event of international armed conflicts, these rules also constitute a minimum yardstick, in addition to more elaborate rules which are also to apply to international conflicts; and they are rules which, in the Court’s opinion, reflect what the Court in 1949 called ‘elementary considerations of humanity’. 

Judge Jennings however took exception to the Court treating Article 3 rules to be “minimum yardstick’ saying that it was ‘not a matter free from difficulty’.
 Actually, he had  ‘very serious doubts” whether the Geneva Conventions of 1949” could be regarded as embodying customary law”. It needs to be recognized that common Article 3 binds both parties to the conflict, i.e. government and dissident forces. Also included within its preview are cases in which two or more armed factions within a country confront one another without the involvement of governmental forces.  This type of situation may arise where the government has dissolved or is too weak to intervene.
 Article 3, however, does not apply to banditry or unorganized and short-lived rebellions, but rather to armed strife between governmental armed forces and organized armed dissident forces occurring within the territory of a State.
 As the obligation to apply Article 3 is absolute for every party to the conflict and independent of the obligation of the other party, individuals who do not, or no longer, take an active part in the hostilities, are entitled to the absolute guarantees of this provision when they are captured by or subjected to the  power of either government or dissident forces.

VII. JUS COGENS STATUS OF THE PRINCIPLES AND RULES OF HUMANITARIAN LAW

Is humanitarian law jus Cogens? The issue came up for consideration in the Nuclear Weapons Case. But before We discuss how the Court addressed this issue, it is necessary to note that Jus Cogens is “a peremptory norm of general international law” i.e. “a norm accepted and recognized by the international community of states as a whole as a. norm from which no derogation is permitted”. There is however a perennial controversy as to which principles of international law partake the character of jus cogens and which do not. No wonder then there is also a lingering great uncertainty with regard to jus cogens status of humanitarian law,. Judge Roberto Ago was of the opinion that certain rules of humanitarian law were jus cogens. The rules of jus cogens, according to him, include, inter alia,. ‘Fundamental rules of a humanitarian nature (prohibition of genocide, slavery and social discrimination, protection of essential rights of the human person in time of peace and war”
 According to Judge Weeramantry, ‘the rules of the humanitarian law of war have clearly acquired the status of jus cogens, for they are fundamental rules of a humanitarian character from which no derogation is possible without the basic considerations of humanity which they are intended of protect”. Principles of humanitarian laws which according to him could be considered to be jus cogens for the purposes of the case (Legality of Nuclear Weapons) are prohibition against causing unnecessary suffering, human rights law; principle of proportionality; principle of discrimination between combatants and non-combatants; prohibition against genocide and crimes against humanity, prohibition against causing lasting and severe damage to the environment, and the obligation to respect the territorial sovereignty of the non  belligerent states.

Despite the above opinions of Judge Roberto Ago and Judge Weermantry the status of the principles of humanitarian law as jus cogens continues to remain uncertain in view of the absence of any pronouncement of the International Court on this matter. As already noted, this matter came up for consideration in the Nuclear Weapons Case but the Court declined to express its view on the same, saying that the request addressed to it by the General Assembly raised the question of the applicability of the principles and rules of humanitarian law in the case of recourse to nuclear weapons and the consequences of such applicability for the legality of such recourse, but it did not raise the question of the character of the humanitarian law which would apply to the use  of nuclear weapons.
 The Court however described the prohibition against causing unnecessary suffering and the protection of the civilian populations and civilian objects as cardinal or fundamental principles of international humanitarian law
 In addition, the Court noted with grave concern that the use of nuclear weapons could constitute a catastrophe for the environment’ and stated that’ the existence of the general obligation of states to ensure that activities within their jurisdiction and control respect the environment of other states or of areas beyond national control
 is now part of the corpus of international law relating to the environment.
 It also noted that Article 35, paragraph 3, together with Article 55 of Additional Protocol 1 ‘embody a general obligation to protect the natural environment against widespread, long term and severe environmental damage’.
 

VIII. CONCLUDING OBSERVATIONS
Codification and progressive development of humanitarian law since 1864 exhibits the dynamism of the law, its intrinsic strength and capacity to adapt itself according to the changing needs and perspectives of the time, and its constant endeavor to cope with new humanitarian challenges that fantastic innovations in the art and science of war have posed from time to time. The gradual extension of its protection to the fresh categories of victims of armed conflicts through proclamation of additional norms and the enlargement of the scope of the law is a unique and remarkable achievement of the humankind. Of particular significance in this context is the recent integration of the Geneva and Hague Laws. Contemporary humanitarian law is in the nature of lex specials whereas human rights law is lex generalis. 

The key provisions of the Hague and Geneva Conventions have acquired the status of general or customary international law binding on all States. Among the rules of conventional humanitarian law which are now part customary of law are provisions of international law prohibiting grave breaches of the Geneva Conventions, violations of the laws and customs of war; genocide, crimes against humanity etc.  Indeed, the prohibition of attacks against civilian population and civilian objects and the principle proscribing causing of unnecessary suffering to combatants have come to be recognized as  ‘cardinal principles constituting the fabric of humanitarian law. But the jus cogens status of these principles or for that matter other principles is uncertain, given the fact that jus cogens ultimately requires universal recognition of values regarded as essential for the survival to the international community and the question of whether some of these rules satisfy this criterion has been left open by the World Court the Nuclear Weapons case. While the first three Geneva Conventions simply revised and enlarged the protections already available under earlier conventions, the fourth represented a major advance in that  earlier protection to civilians had been relatively limited, being contained in the Hague Regulations, 1907and  customary international law. These Conventions (barring common Article3) applied only to all international armed conflict situations, but Protocol I extended their provisions to wars of national liberation. Built on common Article 3 of the Geneva Conventions Protocol II provides that certain minimum humane treatment must be accorded in an armed conflict not of an international character. But this instrument does not cover all kinds of internal violence and States can easily evade their obligations thereunder by claiming that the low level of violence occurring within their territories has not reached the threshold recognized for  the applicability  of Protocol II.

Additional Protocol I represented the first major attempt since 1907 to revise and update the law relating to means and methods of warfare. The adoption of a number of new provisions, particularly, the prohibition of indiscriminate attacks, including target area bombardment of cities, the protection accorded to dams, dykes and nuclear installations and protection of the environment may be regarded as a great accomplishment of the 1977 Diplomatic conference.  Needless to say, some of these provisions are bound to raise doubts about the legality of the use of nuclear weapons. Under Protocol I spies and mercenaries have been denied the general protection which is enjoyed by either prisoners of war or combatants. The denial of protection to one category of fighters on the basis of unjustness of their participation in armed hostilities has far-reaching implications for the application and observance of humanitarian law. As most of the rules of humanitarian law purport to mitigate the stern exigencies and evils of armed conflicts and their aim is to meet the protection and relief needs of their victims it is in their equal and reciprocal application to the belligerents of both side the real strength of this law lies. Hence, principles and rules of humanitarian law must equally and   identically apply between the parties in  conflict, regardless of lawfulness of their actions.  

Although the use of atomic and nuclear weapons has not been expressly prohibited, the general principles of customary and conventional humanitarian law are applicable to such weapons. But their applicability, according to the World Court, does not render the use of such weapons illegal in all circumstances. As to be expected, the majority opinion has disappointed both the proponents and opponents of the legality of the use of nuclear weapons by not taking a forthright and definitive stand on this issue. But when lex lata itself is uncertain to expect a decisive verdict from the Court on such a complex and sensitive issue is nothing but to expect the Court to decide it de lege ferenda which it can not do.

It should be recognized that mere development and codification  of humanitarian  norms would not suffice. What is needed most is the effective implementation of the existing norms. Fortunately, there is a non partisan, non-political humanitarian organization named I.C.R.C. which is responsible for the implementation of the Geneva Conventions and Additional Protocols. This organisation is responsible for protecting and assisting the victims of armed conflict, whether international or non-international not just during the conflict itself, but also following it. Responsibility for respecting and ensuring respect for the provisions of these treaties and also for repressing their grave breaches and other breaches lies with the High Contracting Parties and parties to the conflict. 

War crimes trials are another means of forcing the States to obey the rules of humanitarian law. Members of the armed forces and other persons who commit war crimes and crimes against humanity are liable to prosecution. These crimes involve individual criminal responsibility and international duties transcending the national obligation of obedience imposed by the individual state. Nuremberg and Tokyo trials and now trials of perpetrators of violations of humanitarian law in former Yugoslavia and Rwanda, have  despite their limitations created fear in the minds of the potential violators of these rules. Further hope lies in the trial of perpetrators of serious crimes by the International Criminal Court, which according to its Statue can try the perpetrators of the crime of genocide, crimes against humanity and war crimes only after states parties accept its jurisdiction and their cases are referred to it by the prosecutor or the Security Council acting under chapter VII of the U.N.Charter or where the Prosecutor has initiated an investigation in respect of such a crime in accordance with Article 15. But since the Statute envisages the I.C.C. to be supplementary to national jurisdictions and the exercise of jurisdiction by it is dependent on the acceptance of jurisdiction by the concerned states,
 its role in implementation of humanitarian law seems to be limited.

Contracting  parties are under an obligation to respect and ensure respect for the Geneva Conventions in all circumstances (common Article 5). Article 80 of Protocol I requires High Contracting Parties to take all necessary measures for the execution of their obligations under the conventions and this Protocol. To this end a High contracting Party is required to disseminate the Conventions and Protocol I (I,47,II,48,III,127,IV 144 and Arte.83. Para 1. Protocol I). Special military manuals for training of armed forces may be prepared in accordance with applicable law. The Third and Fourth Geneva Convention and Article 83, paragraph 2 of Protocol I require that the authorities directly concerned with the application of the Conventions and thus Protocol should be made acquainted with the text of these instruments. Military commanders obligations are not only to monitor the application of the law and repress breaches thereof but also to ensure that their subordinates are aware of their obligations under the Conventions and this Protocol (Article 87, para 2, Protocol I). Additional Protocol I lays emphasis on the training of the qualified persons (Article 6(1)) and underlines  the need of appointment of legal advisers to advise military commanders at the appropriate level on the application of the conventions and Protocol (Article 82). A High Contracting Party is also obliged to take administrative measures via recognizing and authorizing National Red Cross and Red Crescent Societies and other voluntary organizations, setting up a civil defense organization for exclusively humanitarian task, making of protected sites and objects; identification of cultural objects and their marking, organizing National Information Bureau for prisoners of war and civilians and tracing services for missing persons and children.

A High contracting Party is required to enact laws and regulations to provide for the application of the Geneva Conventions (I, II, 49, III, 128; IV, 143, API, 84). National legislation must also be enacted to provide for appropriate penal sanctions  of grave breaches of IHL (I, 49,50, II, 50-51, III, 129-130, IV, 146-147, API, 85-86). First two Geneva Conventions envisage the enactment of legislative measures for the prevention and suppression of misuse of the protective emblems (I, 53-54, II, 43-45). The obligation on the High Contracting Parties to ensure respect for IHL (common Article I) is not only restricted to its domestic operation but it also implies an obligation to ensure respect by other States Parties to the Conventions.

A Party to the conflict is under a general obligation to put an end to breaches of the Conventions and the Protocol I (Article 49(3)),50(3),129(3),146(3), API, 85(I) and Article 87 I of the Protocol I defines the obligations of military commanders in this regard. Article 86(3) and Article 87(1)(3) of API provides for responsibility of superiors and duty of commanders for the breach of the Conventions or Protocol I Article 88(I) of the Protocol enshrines the principle of mutual assistance, whereas paragraph 2 of the same Article talks about cooperation in the matter of extradition. 

Bilateral for implementation of IHL may include, bilateral agreements, reciprocal advantages threats of reprisals and compensation while international measures for implementation of IHL may include collective responsibility of stated, war crime trials, International Fact Finding Commission, action by the U.N. and wide range of functions and activities of the International Committee of the Red Cross.

(
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�.	The first collective government effort to codify the rules began with a diplomatic conference convened at Geneva in 1864,which set up the Red Cross Organisation with the aim of providing for amelioration of the fate of members of the armed forces wounded on the battlefields. That conference adopted 1864 Convention on the subject.Three names, will always remain linked with this humanitarian work and the genesis of the Red Cross Organization viz.,those of the English Nurse Florence Nightingale, the Swiss Writer J.H.Duant and his countryman Gustava Mornier, President of the Soci'et'e d' Utilite' Publique of Geneva, which convoked an international congress in that town in 1863.Sec.J.H.W.Verzijl, International Law in Historical Perspective (Vol.ix),P.125.


�.	Eleven Conventions on the laws of war were codified at the Hague in 1907.One convention related to the opening of hostilities, a second and comprehensive one to the laws and customs of war on land, seven to specific conditions of maritime war, and two to the relations between belligerent and neutral powers. For collections of documents, see Baker and Crocker, Laws of Land Warfare; Martion  and Baker, Laws of Maritime Warfare; Baker, Laws of Neutrality.


�.	The laws of humanity prescribed that belligerent must refrain altogether from certain measures of coercion which by reason of   their cruelty or their violations of good forth, would destroy the very foundations of human relationships and make the return of peace impossible. Fenwick, International Law (Indian reprint, 1975), 655.


�.	See St. Petersburg Declaration,  1868; Art. 26 of the Regulations annexed to the 1907 Hague Convention IV Respecting the Laws and  Customs of War on Land, and Article 1 of the 1967 Hague Conventions IX concerning Bombardment by Naval Forces in Times of War; the resolution of 30 Sept. 1928, whereby the Assembly of the League of Nations forbade the civilian population from being considered a military objective; Art. 19 of the Geneva Convention I, Art. 22 of Geneva Convention II; Articles 14, 15, 18, 21 and 22 of Geneva Convention IV; U.N. G.A. Resolution 2444 (XXiii) of 19 December 1968, entitled 'Respect for Human Rights in Armed Conflict; G.A. Resolution 2675 (XXV) of 9 December 1970, entitled 'Basic Principles for the Protection of Civilian Population'. The principles laid down in these resolutions are regarded as basic rules of the laws of war that apply in armed conflicts.


�.	Article 22 of the 1907 Hague Regulations Relating to the Laws and Customs of War on Land provides : The right of belligerents to adopt means of injuring  the enemy is not unlimited.


�.	Arts. 25 and 26 of the Hague Regulations.


�.	The Declaration of St. Petersburg which forbade the use of certain weapons which uselessly aggravate the suffering, the 1899 Hague Declaration Relating to Expanding Bullets; Art. 23 of the Hague Regulations annexed to Hague Convention IV of 1907; the 1925 Geneva Gas Protocol; Convention on the Prohibition of Military  or any other Hostile Use of Environmental Modification Techniques, 1976, Convention on Prohibitions of Restrictions on Use of Certain Conventional Weapons which may be Deemed to be Excessively  Injurious to have Indiscriminate Effects, 1980. See also Biological and Toxic Weapons Convention 1972 and Chemical Weapons Convention, 1993 which prohibits possession and stockpiling of such weapons.


�.	For example, Protocol II on Prohibitions or Restrictions on the Use of Mines, Booby Traps and other Devices to the 1980. Weapons Convention limits, the use and transfer of landmines, assigns responsibility for mine clearance, extends its application to international non-armed conflicts of common Article 3 situations', but does not impose a total ban on anti-personnel mines. See also Anti-Personnel Mines Convention, 1997, reprinted in IJIL, 38 (1998), P. 305.


�.	Geneva Convention for Sick in Armed Forces in the Field, 12 August 1949, 75 UNTS 31; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 12 August 1949, 75 UNTS 85; Geneva Convention relative to the Treatment of Prisoners of War, 12 August 1949, 75 UNTS, 287; Geneva Convention relative to the Protection of Civilian Persons in Time of War, 12 August 1949; 75 UNTS 287. These Conventions entered into force on 21 October 1950 and were ratified by 186 states on 1 January, 1996. 


�.	Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protections of Victims of International Armed Conflicts (Protocol I), adopted 8 June 1977, entered into fore on 7 December 1978, 1125 U.N.T.S. 3, ratified by 144 States on 1 July 1996; Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), adopted 8 June 1977m entered into force 7 December, 1978, 1125 UNTS, 609, ratified by 136 states as on 1 July, 1996.	 


�.	See generally, Thomas Buergenthal, 'International Human Rights Law and Institutions : Accomplishments and Prospects', Wash. L. Rev. 63 (1988), 1; Theodor Meron, Human Rights and Humanitarian Norms as Customary Law (1989); Asbjorn Eide et al, The Universal Declaration of Human Rights- A Commentary (1992). For principles proposed by expert non-governmental bodies, see Siracusa Principles on the Limitation and Derogation Provisions in The International Covenant on Civil and Political Rights, printed in Human Rights Quarterly, 7 (1985) 83; The Paris Minimum Standards for Human Rights Norms in States of Emergency, reprinted in AJIL 79 (1985), 1072; and The Turku/Abo Declaration on Minimum Humanitarian Standards, (1990 and revised in 1994). 
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�.	This article is uncertain in its scope and vague in its content. However, the I.C.R.C. commentary suggests that conflict must be in many respects similar to an inter state armed conflict but taking place within the confines of a single country. According to certain authors non-observance of this article is almost a universal phenomenon. Aldrich, 'Human Rights and Armed Conflicts; Conflicting Views' ASIL Proc; 67 (1973), 141 at 142; David Forsythe, 'Legal Management of Internal War: The 1977 Protocol on Non-International Armed Conflicts' AJIL, 72 (1978), 272, 274. 


�.	The layout of the Convention is as follows : Part I, General Provisions (1-11), Part II, General Protection of Prisoners of War (12-16); Part III Captivity (17-108); Part IV- termination of Captivity (109-121); Part V- Information Bureau, relief societies (122-125); Part VI, Execution of the Convention (126-143), with four annexes. For a comprehensive analysis of this Convention; See Whiteman, Digest of International Law, Vol. 10, pp. p. 95-268.	 
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�.	The armed forces of a party to a conflict may claim status of combatants if they fulfil the following conditions : (1) they belong to a party to a conflict; (ii) they are organised; (iii) they are under a command of a person responsible for the conduct of his  subordinates, and (iv) they are subject to an internal disciplinary system. Besides, a combatant should distinguish himself from the civilian population except in situations referred to in paragraph 3 of Art. 44 of Protocol I. But even in these exceptional circumstances, he is obliged to carry his arms openly during each military engagement, and during each time as he is visible to the adversary while he is engaged in a military deployment preceding the launching of an attack in which he is to participate. The negotiating history of the Protocol I reveals that in the context of guerrillas such situations can arise only in occupied territory or in the closely analogous case of a war of national liberation, Sec. Aldrich, "New Life for the Laws of War', AJIL, 75(1981), 799.
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�.	Art. 54. I.C.R.C. has interpreted paragrph (1) of this Article as prohibiting using starvation as " a weapon to annihilate or weaken the population" or " causing the population to suffer hunger, particularly by depriving it of its sources of food or supplies". Art. 54 (2) protects objects which are indispensable to the survival of the civilian population. However, this provision does not prohibit the incidential suffering or collateral effects on a civilian population of an otherwise lawful military operation. Although Art. 54 (3) contains exceptions to these prohibitions, the ICRC Commentary narrowly interprets the exceptions by stating that while "some supplies of foodstuffs or drinki0ng water can serve to sustain the armed forces, this possibility does not seem sufficient reason for depriving such objects of..... protection.... to the detriment for civilian populations. See Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August, 1947 (Yves Sandoz et eds. 1986) p. 653. 
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