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UNISPACE III CONFERENCE FOR SPACE BENEFITS FOR HUMANITY IN THE TWENTY FIRST CENTURY

S. Bhatt

INTRODUCTION :

As a commentator*, I am pleased to offer my comments on the learned discussion paper submitted by Prof. V. Kopal on "Existing United Nations Space Treaties: Strengths and Needs". The paper gives me opportunity to offer my views on the subject in the context of the United Nations UNISPACE III Conference and in view of subject chosen by IISL for the workshop, that is space law for 21st century. For over three decades I have been involved in research dealing with the discipline of space law, air law, environmental law, and law and science. My comments will therefore involve the history of space exploration and its impact on world society, role of space law in shaping world order for the past 40 years, current civilization trends for globalization, privatisation, international cooperation, and the revolution in communications and information technology. Law, as Professor Myres S. McDougal of Yale Law School said, is "community expectations". In this historical period, a need arises to assess the expectations of world community form space exploration. Space law has reached a mature stage when it has to meet new expectations of space exploitations and look for future goals for the people of the world. Another jurist who, like Professor McDougal, provided much intellectual output to space law in the early stages, Professor Oscar Schachter, has said that law is not a litany of prohibitions and permissions, but a discipline to achieve creative life for mankind. Indeed, space law has been a creative discipline for human progress. And lastly we recall another distinguished jurist today, 
Dr. Nagendra Singh, former judge and the President of World Court (ICJ). He said that consent is the basis of all obligation in international law. Thus the United Nations space treaties are to be examined with a perspective for history, for future of mankind, for the shape of things to come (as law must anticipate what future lies for humanity in the 21st century), for space benefits available, for poverty removal by new space technology, for promoting knowledge and scientific research, and for achieving desired goals of harmony and creative unity of mankind based on the unity in diversity of people of our civilization. Therefore space law has to respond to the overall human expectations.

2. SALIENT POINTS IN PROFESSOR KOPAL'S PAPER

Professor Kopal in this extensive presentation sums up the achievements of United Nations in the field of space law making. Space law has been developed step by step by laying down leading principles instead of detailed rules. Space law is respected and obeyed by all states, he points out. The major shortcomings in the regime of space law, according to professor Kopal, are the following: There is no law provided in the Outer Space Treaty (OST) for economic exploitation nor is there a mechanism for the settlement of disputes. The Moon Agreement 1979 has not been agreed upon by space powers due to some disagreement. The regulation of NPS has met with limited success. He refers to the space benefits principles which, although not legally binding provide for a code of conduct. Among legal issues pending for further study are the problems of the definition of - space along with the legal status of Geo Stationary Orbit (GSO), protection of space environment, settlement of disputes, the effectiveness of legal instruments as many states have not so far become parties to space instruments, and the review of these instruments in the light of present needs. Professor Kopal concludes that the legal principles contained in OST are very much valid today. Further developments of space law, he says, can be made by introducing new legal principles, introducing new General Assembly Resolutions, or by making new legally binding instruments. For this purpose, he recommends that UNISPACE III may give new directions and impetus. 

All in all Professor Kopal follows the pattern of traditional development of space law by the United Nations. As the author of the discussion paper, he may not be in a position to depart from the traditional approach while analysing the subject of strength and needs of law for 21st Century, that is to say that more subjects involving space law making cannot be touched upon in a comprehensive manner. As a commentator however one feels free to provide views in the overall context taking into consideration many views of global society with which space law is concerned. In the following paragraphs I make an attempt to highlight in particular the new needs for space law in the 21st Century starting with the premise that space law thus far has developed very well and provided law and order in the earth-space arena, as Professor Myres McDougal called it, for which the United Nations and the Outer Space Division in particular may be complimented wholeheartedly. I shall attempt to connect issues of common interest, which are inter-linked, and where we have international practice available on which to formulate new decisions that will have impact for the future of space exploration; the necessary law-makeup can follow and can be evolved. It is perhaps our business as thinkers and scholars as Justice Holmes of the United States said, to provide a connection between law and the frame of the universe; and more so in the case of space law; it seems. In the following paragraphs I submit my views on space law and needs for the 21st Century also referring to the views expressed by Professor Kopal.

3. THE PROBLEM OF DEFINITION OF OUTER SPACE 


This issue has been pending before the United Nations ever since space exploration started, the reason being that we have two regimes lying side by side, one that of airspace based on national sovereignty, and the other of outer space based on freedom of exploration. We have with us nearly 42 years of the history of space exploration. No state has made a protest for freedom of innocent passage in outer space. We also have the Antartica Treaty where states gave us temporarily the rights of sovereignty for a specific period. Keeping in view the new  world order and the end of the Cold War period, we may suggest a temporary boundary between airspace and outer space at an agreed vertical distance from earth say any height between 100 to 20 kilometers. States may agree for a period of say 30 years on this boundary. A space transit agreement may be drafted in which states provide freedom of innocent passage for space objects. The agreement may provide for states to withdraw form the agreement with notice or at short notice in case security considerations are involved. In the case of equatorial states and the GSO, the agreement may note their special geographical needs as recommended by ITU. The boundary demarcation may also meet most of the future problems involved in the use of airspace and outer space, including the introduction in future of aerospace transport. Air law will continue to apply in airspace and space law in the outer space with freedom of innocent passage agreed in the space transit agreement. It has an analogy in the law of air as there exists an international transit agreement for scheduled flights. The initiative for a boundary demarcation for a specified period may come from states or a group of states as the issue is both legal and political. If space benefits are to be harnessed for mankind during the 21st Century, the temporary boundary demarcation will help provide order in the two regimes mentioned and provide confidence between nations.

4.  OUTER SPACE BENEFITS


After 40 years of space exploration, mankind feels the entry of the second stage when space benefits can help transform global society. Some leading jurists have expressed this mood of new hope and joy. Professor Bockstiegel has called for integration of aviation, space and business laws. He says: "... let me at least recall that aviation is already one of the largest areas of international business and that the space industry and commercial space activities are gaining a continuously growing share".
 Dr. Gabriel Lafferranderie has called for "securing an improved understanding of the earth's environment and hence a better standard of living for the whole planet..."
 Professor Carl Christol has in his treatise said convincingly that "there was an early awareness of the vast potential that the space environment held for mankind... Commercial opportunities were portrayed".


Based on a predominant concern of mankind for space benefits for all ,the General Assembly of the United Nations on 11 June 1996 passed a "Declaration on international cooperation in the exploration and use of outer space for the benefit and in the interest of all states, taking into particular account the needs of developing countries".
 The present UNISPACE III Conference is the result of this U.N. declaration. The Declaration calls for international cooperation in exploration and use of outer space, freedom of states to participate in international cooperation on an equitable and mutually acceptable basis, etc.

Having made Declaration outlining the broad principles of international cooperation, the United Nations is now involved in a position to evolve a legal framework for international cooperation based on a multilateral cooperation agreement in which states become parties. Thus on a voluntary and spontaneous basis, states may come forward and make agreements for bilateral and multilateral participation in space exploration and benefits. The cooperative network in outer space will like the aviation world bring about a cooperative alliances system needed to exploit outer space for overall benefits of mankind. Dr. N. Jasentuliyana, Director of Outer Space Division of the United Nations, who has been engaged in extensive research works and space law-making in the U.N. urged in 1995 for the conclusion of such a legal agreement. In his view  "A possible approach... would be to indentify speical terms of cooperation that could be subject of specific agreements. By gradually elaborating a series of failry narrow agreements and by gradually converting these into binding form, a legal framework for international cooperation, based on the spirit of Article 1 of the Outer Space Treaty, could progressively be developed."

5.  SPACE ENVIRONMENT

Space environment is a part of global environment and is interdependence with the earth's surroundings. Large scale deterioration of earthly environment affects space environment. Thus global warming is one big example of this interdependence. More positively, we think of space environment as a means to improve the quality of life on earth by monitoring land areas, forests rivers and the entire ecology of the earth. Indeed for these reasons the ecologists are active in planning aerospace environments. I have also attempted in an article a study on "An Ecological Approach to Aerospace Law", published in Annals of Air and Space Law Vol, 4, 1979 by McGill University, Canada. When OST was signed in 1967 there was but feeble concern for maintenance of space environment as mentioned in Art. IX which calls for prevention of contamination and adverse changes. Since then the United Nations made Stockhold Declaration in 1972 for global environments and has drawn a Charter for Nature in 1982. The former sets major principles for global environmental management such as conservation, ecological balance, and population control. The charter of 1982 seeks harmony of man with nature, including space environments. Professor U.R., Rao the President of UNISPACEIII Conference, has in an article elaborated the concept of space for sustainable development.
 Therefore we emphasize here the role of space law in enabling space environments to provide better life. Thus there is need for an "Outer Space Environment Act" which will include major provisions of UN Declaration of 1972 and the Charter for Nature of 1982, besides indentifying role of space environment for ecological development of earth-space arena. The proposed Act will of course include problems associated with space debris, NPS and other sources of harmful effects on space environment. It could also deal with the result of scientific exploration of outer space, relationship with other planets and forms of life elsewhere in the universe. It could combine the major content of law and science in space environment and exploration. Indeed the U.S. Senate once held a Hearing calling upon leading scientists to determined space goals. 

6. AMENDMENTS TO SPACE INSTRUMENTS AND NEW INSTRUMENTS NEEDED

Professor Kopal in his paper has proposal for certain amendments to the five space instruments with which I agree fully. There is an amendment process available in all the instruments. In addition, I suggest that we include in Article VI of OST private national entities in addition to governmental agencies and intergovernmental organizations and non-governmental entities, to answer a growing demand for the entry of private enterprise in outer space exploration. Dr. N. Jasentuliyana has also made an extensive study on the subject of amendments needed.
 He has suggested making of Standards and Recommended Practices followed in ICAO law - making from the Chicago Convention on Civil aviation. The subjects would include outer space and earth environments, space debris, safe navigation, manned flights, aerospace planes, operation of spacecraft and materials processing. I think the time is ripe for law-making by the above process. With regard to manned space flights we may need a separte convention for which proposals have been made by three academic and research institutions including the IISL and two research centers directed by Professor Stephen Gorove and Professor Karl-Heinz Bockstiegal respectively. In the field of commercial exploration, the question of Intellectual Property Rights is gaining momentum, and proposals for guidelines or a convention on this subject, may be discussed by the United Nations.

7. INTERNATIONAL ORGANIZATIONS FOR OUTER SPACE COOPERATION

All human activities need an organization for common benefit and orderly functioning. In the United Nations system of our times, we have the specialized agencies fulfilling their special role. In the outer space region we need one such organization for harmonizing humankind's space activities. And above all, an organization for outer space will be based entirely on the concept of international co-operation. When one looks to current space regime we have just the COPOUS with Legal and Scientific Sub-committees to manage the region. We seem to be on a ship in a vast frontier of outer space with no organization to coordinate our journey in space. So far, there was not much need for a space organization. We may do without it for some more time. But can we do without it for all times? If not, then we may give an active thought to this proposal so that by the time we have the next UNISPACE Conference we can take steps to draw a picture of it. Some of the existing framework of COPUOs can then be developed into an organization for global needs. Many specialized agencies of the U.N. provide us a model with which to draw upon a space model. It seems ICAO offers a shining example of a set up which can be improved for space purposes. It has worked well for over 50 years in the management of global airspace which is considered a marvel of our civilization. It has an Assembly of all States which meets once in three years, a Council of members mostly from states of major aviation interest, geographical interest and states who provide funds for the development of aviaiton facilities, a Secretariat, Legal Bureau for law-making, Air Navigation Commission to take stock of developments in aviation, a Technical Assistance Bureau, and worldwide offices in geographical regions. Many of the current needs of space exploration for 21st Century can be coordinated and met by a space organization giving complete freedom to States for exploration and use. There will be co-ordination of States for law and order, and the clusters of emerging problems of management in outer space can be worked upon in the spirit of laws of outer space enacted so far. It will not be a body for the regulation of outer space. It will rather ensure de-regulation, coordination and cooperation in space matters, and will help in developing uniformity of private and public international laws in such fields like space transport, IPR, etc. ICAO does this work for civil aviation. Maybe, we can therefore give some thought to this issue at this stage so that we come back to it later with a wider support and a new vision.


In conclusion, I feel enlightened to go through the current literature on space law on new needs for 21st Century contained in the creative vision of leading scholars and jurists of our time, including that of Professor Kopal. Many space jurists have undertaken studies on futurology and on the future of space exploration. In most cases, I have come across optimism and creative thinking. As Dr. Tanya Zwaan says in the thoughtful book: "The law [meaning space law] has to be anticipated but it must also be more specific to correspond with the complex situations and interrelations of today (and tomorrow). The generalities of the past do not respond to the realities of today. Thus two elements have to be ensured: (a) anticipation and (b) specification."
 I wish to end here with a feeling of joy and hope for the creative unity of humankind in pursuing progress of space explorations in the 21st century and cite E.H. Carr on the celebrated British historian Gibbon on what constitutes progress: 

"History becomes progress towards the goal of the perfection of man's estate on earth. Gibbon, the greatest of the enlightenment historians, was not deterred by the nature of his subject from recording what he called 'the pleasing conclusion that every age of the world has increased, and still increases, the real wealth, the happiness, the knowledge, and perhaps the virtue, of the human race'."

Space age of the 21st Century offers us the opportunity to achieve all that Gibbon has said. I am hopeful that the United Nations Space treaties and space law in general will develop further and meet expectations of progress in 21st Century.

(
31 Ban.L.J.(2002) 166-173
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