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OCCUPATIONAL HEALTH OF WORKERS IN INDIA LAW & PRACTICE
S.C. Srivastava*
I. NEED TO REGULATE OCCUPATIONAL HEALTH OF WORKERS
The modernisation and innovation in industries and rapid increase in chemical, hazardous, and polluting industries in recent years has not only resulted in unsafe working conditions but has created problems of occupational health hazards. The incidence of occupational diseases is much higher in developing countries than developed ones, although no region of the world is immune from this. In developing countries the workers most exposed to occupational risks are those employed in agriculture, chemical and primary extraction industries and heavy manufacturing. Quite apart from this poor equipment, heavy workload and even poisoning due to pesticide's and organic dusts take their heavy toll on workers, health and safety. Further, work related hazards is changing with the introduction of new chemical substances which pose a threat to community and workers alike. Moreover,  occupational risks such as temperature (excessive heat or cold), humidity of air, dampness inducing chill, low air movements and defective lighting in  the work place affect the workers. Further other factors like noise, sustained vibration, excessive uncontrolled ionizing radiation, high voltage electric current and abnormal air pressure produce damaging effects on certain organs of the body. Quite apart from this certain substances cause poisoning or disease in industry. It is, therefore, essential to take effective measures to protect the workers from such risks and dangers. The gravity of situation may be gauged from the observation made in 1992 by Justice Ramaswamy that "in three minutes somewhere in the world one worker dies and in every second that passes at least three workers are injured", and in India "on average every day 1,100 workers are injured and three are killed".

The major purpose of the law of occupational health is to provide workers with safe and healthy  working conditions. The basic premise for the establishment of standard is derived from the fact that employer should have general duty to furnish employment free from recognized hazards. An employer who fails to comply with the established health standard should be made liable.

During the past several years attention has been focussed sharply on occupational health of workers both at the national and international levels. In recent years it has opened the eyebrow of the world community to take immediate and effective measures to protect the workers and community for such a risk.

II. HEALTH HAZARDS DUE TO ASBESTOS EXPOSURE

We now turn to examine the problems of health hazards due to asbestos exposure, ILO Convention and Rules relating to safety in the use of asbestos and the contribution of the  Supreme Court of India.

A. Dimensions of the problem :

In India in Karnataka, Andhra Pradesh and Rajashtan there exixts about thirty mines which employ about 1061 workmen. Quite apart from this, there are about 74 asbestos industries in Haryana, Delhi, Andhra Pradesh, Karnataka, Rajasthan, Maharashtra, Kerala, Gujarat and Madhya Pradesh, which employed till August 1986 about 11,000 workmen employed in those industries. The Central government on the basis of the Biswas Committee Report, framed model rule 123-A of Factories Act and on its model relevant laws and Rules were amended which are presently in force.

B. The ILO Convention on Asbestos
:

The  International Labour Conference (ILC) held in June 1986, adopted on 24th June, 1986 the Convention 162 called "the Asbestos Convention, 1986". India is not only the signatories to the Convention but played a key role by suggesting suitable amendments in the preparatory conference. The convention come into force from June 16, 1989, after its ratification by the Member-States. Article 2 defines "asbestos",
 "asbestos dust"
, "respirable asbestos fibre"
, "worker" and "workplace".
 

Article 5(2) the ILO Convention requires that the "national laws or regulation should provide for the appropriate measures, including appropriate penalties, to ensure effective enforcement of and compliance with the provisions of the Convention". Article  8 obliges "employers and workers or their representatives to co-operate as closely as possible at all levels in the undertaking in the application of the measures prescribed pursuant to this Convention". Article 9 prescribes protective and preventive measures, regulating that the national laws or regulations shall provide that exposure to asbestos shall be prevented or controlled by one or more of the following measures - (a) making work in which exposure to asbestos may occur subject to regulations prescribing adequate engineering controls and work practices, including workplace hygiene; (b) prescribing special rules and procedures, including authorization, for the use of asbestos or of certain types of asbestos or products containing asbestos or for certain work processes. Article 15 postulates that (1) "the competent authority shall prescribe limits for the exposure of workers to asbestos or other exposure criteria for the evaluation of the working environment, (2) the exposure limits or other exposure criteria shall be fixed and periodically reviewed and updated in the light of technological progress and advances in technological and scientific knowledge, (3) in all workplaces where workers are exposed to asbestos, the employer shall take all appropriate measures to prevent or control the release of asbestos dust into the air, to ensure that the exposure limits or other exposure criteria are complied with and also to reduce exposure to as law a level as is reasonably practicable". Clause (4) provides that on its failure to carry out the above direction to the industry to maintain and replace as necessary, at no cost to the workers, adequate respiratory protective equipment and special protective clothing as appropriate. Respiratory protective equipment should comply with standards set by the competent authority and be used only as a supplementary, temporary, emergency or exceptional measures and not as an alternative to technical control.

Article 16 mandates, that "each employer shall be made responsible for the establishment and implementation of practical measures for the prevention and control of the exposure of  the workers he employs to asbestos and for their protection against the hazards due to asbestos". Article 17 provides demolition of plants or structures containing friable asbestos insulation, etc., the details whereof are not necessary. Article 18 obligates the employer to provide clothing to the workers, maintenance, handling and cleaning asbestos. Part IV consisting of Articles 20 and 21, deals with the waste containing asbestos. It also deals with surveillance of the working environment and workers' health. Article 20(1) provides that "where it is necessary for the protection of the health of workers, the employer shall measure the concentrations of airborne asbestos dust in work-places, and shall monitor the exposure of workers to asbestos at intervals and using methods specified by the competent  authority". Clause (2) of Article 20 envisages maintenance of the records : - " the records of the monitoring of the working environment and of the exposure of workers to asbestos shall be kept for a period prescribed by the competent authority" (emphasis supplied). Clause (3) provides that "the workers concerned, their representatives and the inspection services shall have access to concerned, their representatives and the inspection services shall have access to these records". Clause (4) provides that "the workers or their representatives shall have the right to request the monitoring of the working environment and to appeal to the competent authority concerning the results of the monitoring". Article 21(1) envisages that "workers who are or have been exposed to asbestos shall be provided, in accordance with national law and practice, with such medical  examinations as are necessary to supervise their health in relation to the occupational hazard, and to diagnose occupational diseases caused by exposure to asbestos". Clause (2) adumbrates that such monitoring shall be free of the charge to the workers and shall take place as far as possible during the working hours. Clause (3) accords to the workers of the right to information, in that behalf, of the results of their medical examination, they "shall be informed in an adequate and  appropriate manner of the results of their medical examinations and receive individual advice concerning their health in relation to their work. Clause (5) postulates that the competent authority shall develop a system of notification of occupational diseases caused by asbestos.

In Part VI- Final Provisions,  Article 24(1) states that "this Convention shall be binding only upon those Members of the International labour Organization whose ratification have been registered with the Director-General". 

C. ILO Rules regarding safety in the use of asbestos
 :

International Labour Office, Geneva, has framed the Rules regarding "safety in the use of asbestos". Rule 1.1.2 titled Possible health consequences of exposure to asbestos dusts, states that there are three main health consequences associated with exposure to airborne asbestos -(a) asbestosis; fibrosis (thickening and scarring) of the lung tissue; (b) lung cancer; cancer of the bronchial tubes; (c) mesothelioma cancer of the pleura or peritoneum. In asbestos workers, other consequences of asbestos exposure can be the  development of diffuse pleural thickening and circumscribed pleural plaques which may become calcified. These are regarded as no more than evidence of exposure to asbestos dust. Other types of cancer (e.g. of the gastro-intestinal tract) have been attributed to asbestos exposure though the evidence at present is inconclusive.

Exposure limits have been delineated in Chapter 3. Thus (i) clause 3.1.1. provides that the concentrations of airborne asbestos in the working environment should not exceed the exposure limits approved by the competent authority after consultation with recognized scientific bodies and with the most representative organizations of the employers and workers concerned; (ii) Clause 3.1.2 provides that the aim of such exposure limits should be to eliminate or to reduce, as far as practicable, hazards to the health of workers exposed to airborne asbestos fibres; (iii) Clause 3.1.3 provides that the exposure level of airborne asbestos in the working environment should be established : (a) by legislation; or (b) by collective agreement or by any other agreements drawn up between employers and workers; or (c) by any other channel approved by the competent authority after consultation with the most representative employers and workers' organizations; (iv) Clause 3.1.4 provides for periodical review in the light of technological progress advances in technical and medical knowledge concerning the health hazards associated with exposure to asbestos dust and particularly in the light of results of work-place monitoring.

Chapter IV provides for monitoring of work place and monitoring strategy. It requires that the record should be kept by the employer on aspects of asbestos dust exposure. Such records should be clearly marked by date, work area and plant location etc.

Chapter V deals with general preventive methods Rule 5.2.1 provides that all appropriate and practicable measures of engineering, work practice and administrative control should be taken to eliminate or to reduce the exposure of workers to asbestos dust in the working environment to the lowest possible level. Rule 5.2.2. provides that "engineering controls should include mechanical handling, ventilation and redesign of the process to eliminate, contain or collect asbestos dust emissions by such means as - (a) process separation, automation or enclosure; (b) bonding asbestos fibres with other material to prevent dust  generation; (c) general ventilation of the working areas with clean air etc.

Chapter VI deals with personal protection of the respiratory equipment etc., the details whereof are not necessary. Chapter VII deals with cleaning of the premises of the plant. Detailed instructions as to the manner in which work premises are maintained in a clean state, free of asbestos waste, have been provided and it is not necessary to enumerate all  the details. Every industry is required to scrupulously adhere to the instructions  contained in Chapters VII and IX. Chapter X deals with the supervision of the health of workers.

Chapter XV which deals with encapsulation or removal of friable thermal and acoustic insulation  provides the procedure for repairs or removal of asbestos insulation. Rule 15.10, deal with dry stripping and Rule 15.10.1 provides that dry stripping is associated with very high levels of asbestos dust which should therefore, be used only (a) where wet methods cannot be used; (b) where live electrical apparatus might be made dangerous by contact with water; (c) where hot metal is to be stripped and the use of water may be damaging. Rule 15.10.2 provides that where dry stripping is employed, as effective a standard of separation as possible should be preserved between the work site and the adjacent areas to prevent the escape of asbestos dust. Rule 15.10.3 envisages that all workers within the separated area should be provided with, and should use, suitable respiratory equipment and protective clothing. Rule 15.11 which deals with wet stripping prescribes the procedure therefor.
 

Rule 15.12 provides stripping by high pressure water jets - the details whereof are not material but suffice it to emphasize that specialized methods should be carried out only by trained personnel and all precautions relevant to the operation should be taken. Special safety precautions, including those given in the section of Code, are required, since they are very high-pressure spraying dangerous, displaying at the proper place in addition to other stripping warning notices. Other guidelines are not relevant for the purpose of this study but suffice to state that every industry should adopt, adhere to and strictly follow the Rule provided for the safety in the use of asbestos.

D. The Supreme Court's Response on Safety measures in the use of asbestos :

In Consumer Education and research Centre v. Union of India
, the Supreme Court observed :

"In the light of the rules "All safety in the use of asbestos" issued by the I.L.O., the same shall be binding on all the industries. As a fact, the 13th respondent-Ferodo Ltd. admitted in its written submissions that all the major industries in India have formed an association called the "Asbestos Information Centre" (AIC) affiliated to the Asbestos International Association (AIA), London. The AIA has been publishing a code of conduct for its members in accordance with the international practice and all the members of AIC have been following the same. In view of that admission, they are bound by the directions issued by the ILO referred to in the body of the judgment. In that view, it is not necessary to issue any directions to Union or State Governments to constitute a committee to convert the dry process of manufacturing into wet process but they are bound by the rules not only specifically referred to in the judgment but all the rules in that behalf in the above I.L.O. rules. The Employees' State Insurance Act and the Workmen's Compensation Act provide for payment of mandatory compensation for the injury or death caused to the workman while in employment. Since the Act does not provide for payment of compensation after cessation of employment, it becomes necessary to protect such persons from the respective dates of cessation of their employment till date. Liquidated damages by way of compensation are accepted principles of compensation. In the light of the law above laid down and also on the doctrine of tortuous liability, the respective factories or companies shall be bound to compensate the workmen for the health hazards which is the cause for the disease with which the workmen are suffering from or had suffered pending the writ petitions. Therefore the factory or establishment shall be responsible to pay liquidated damages to the concerned workmen.

The Supreme Court ruled that in an appropriate case, it would give appropriate directions to the employer, be it the State or its undertaking or private employer to make the right to life meaningful; to prevent pollution of workplace; protection of the environment; protection of the health of the workmen or to preserve free and unpolluted water for the safety and health of the people. The authority or even private persons or industry are bound by the directions issue by this court under Articles 32 and 142 of the Constitution.

The court accordingly issued the following direction to all the industries : (i) to maintain and keep maintaining the health record of every worker up to minimum period of 40 years from the beginning of the employment or 5 years after retirement or cessation of the employment whichever is later; (ii) the Membrane Filter test, should be adopted by all the factories or establishments at part with the Metalliferrous Mines Regulations, 1961 to detect asbestos, fibre; and  Rules issued and under the Vienna  Convention thereunder : (iii) all the factories whether covered by the Employees' State Insurance Act or Workmen's Compensation Act or otherwise are directed to compulsorily insure health coverage to every worker; (iv) the Union and the State Governments are directed to review the standards of permissible exposure limit value of fibre/cc in tune with the international standards reducing the permissible content as prayed in the writ petition referred to at the beginning. The review shall be continued after every 10 years and also as and when the I.L.O. gives directions in this behalf consistent with its recommendations or any conventions; (v) the Union and the State Governments are directed to consider inclusion of such of those small scale factory or factories or industries to protect health hazards of the worker engaged in the manufacture of asbestos or its ancillary products; (vi) the appropriate Inspector of Factories in particular of the State of Gujarat is directed to send all the workers, examined by the concerned ESI hospital, for re-examination by the National Institute of  Occupational Health to detect whether all or many of them are suffering from asbestos.

The Court directed all the industries large, medium, small, mines milling units etc. to cover their workers by health insurance. The Court also directed the Government of India to evaluate TLV as and when necessary and to take it upto 1 or 4 ml by the methods recommended by ILO. The Court instructed all the concerned authorities i.e. industries, State and Central Governments research institutes. Bureau of Indian Mines and Bureau of Indian Standards to follow ILO Convention  accepted by Government of India.

The Court further directed all the factory inspectorates, particularly, the factory inspectorate of Gujarat to get all the workers examined by ESIS/ESIC and other such bodies to bere-examined by NIOH. The cases certified by NIOH should be paid one lakh rupees compensation by the concerned industries and authorities. The workers covered under ESIC/ESIS are entitled for such compensation.

III. RESPONSE OF  THE INTERNATIONAL LABOUR ORGANIZATION

The concern felt by the International Labour Organisation for providing medical and health care resulted in several ILO Conventions and Recommendations. As early as in 1927 the ILO adopted Convention No. 25 concerning sickness. insurance and Recommendation No. 29 relating to general principles on sickness insurance. Further, in 1944 the Philadelphia Convention adopted a Recommendation No. 29 which laid down norms of medical care. Again in June, 1953, the ILO adopted Recommendation No. 97 concerning the protection of health of workers in places of employment. The recommendation laid down that employment for occupations involving special risk to the health of workers should be on the condition that (i) medical examination is carried out shortly before or after a worker enters employment, and (ii) periodical medical examination is done after he has joined the employment. In 1959, the ILO adopted another recommendation concerning occupational health services. The recommendation envisages that "occupational  health services" should be established in or near a place of employment for (i) protecting the workers against any health hazard arising from work or conditions in which work is carried on, (ii) contributing towards the workers' physical and mental adjustment, and (iii) contributing to establishment and maintenance of the highest possible degree of physical and mental well-being of workers.

Time and again, the Organization has expressed its concern about increased hazards from radiation processes, as a result of fast changes in industrial technology. Thus, in June, 1960, it adopted Recommendation NO. 114 and Convention NO. 115 concerning the protection of workers against ionizing radiation. The same year witnessed the passing of the Radiation Protection Convention, 1960.
 This was followed by several other important conventions such as Benzene Convention, 1971.
 Occupational Cancer Convention, 1974.
 Working Environment (Air Pollution, Noise and Vibration) Convention, 1977
 and Occupational Safety and Health (Dock Work) Convention, 1979.
 The International Labor Organization being alive to the problems of enforcement set standards by adopting occupational safety and health Convention, 1981 providing for the enforcement of law and regulation concerning occupational health and requiring adequate and appropriate inspection machinery. Despite the existence of aforesaid ILO Conventions and Recommendations, the problems of occupational health of workers continues and commissions to cause concern.

IV.REGULATION OF OCCUPATIONAL HEALTH IN INDIA : 

Response of Committees at National Level :

In India various Committees and Commissions were appointed from time to time by the Government of India to inquire into the problems of health of industrial workers. In 1929 the Royal Commission on Labor noted that in a number of factories due to manufacturing processes a large amount of dust is deposited and that arrangements for its elimination were mostly defective. The Commission further observed :

Mechanical systems resulting in a constant flow of fresh air would add greatly to the comfort of the operative, and would in some cases improve his output. More important is the conservation of the workers health, for the prevalence of dust may result in pulmonary disease. In certain manufacturing processes, particularly connected with cotton, jute and wool, the reduction of dust to a minimum should be made obligatory. Section 10 of the old Factories Act confers ample powers on Inspectors of Factories in this respect and these should be more extensively used. More attention should also be paid to the general cleanliness of the factories. Where quantities of dust and fluff are produced, it is important that floors and walls should be regularly cleaned. Periodic white-washing of the interior walls and roofs not only removes collected dust, but helps to improve the lighting. It is difficult to associate efficiency with the grime to be found in some factories. We recommend that where the rules made by local Government do not require the cleaning of factories annually, they should be supplemented in their direction, and that in all cases such rules should be strictly enforced.

In October, 1943 the Government of India appointed Health Survey and Development Committee to consider and suggest broad objectives of health and medical care in the country. The Committee observed :

The health programme must, from the beginning, lay special emphasis on preventive work. The creation and maintenance of as healthy an environment as possible in the homes of the people as well as in all places where they congregate for work, amusement or recreation are essential, so long as environmental hygiene is neglected, so long as the faulty modes of life of the individual and of the community remain uncorrected, so long as these and other factors weakening man's power of resistance and increasing his susceptibility to disease are allowed to operate unchecked, so long  will our towns and villages continue to be  factories for the supply of cases to our hospitals and dispensaries.

Later, the Labor Investigation Committee set up under the Chairmanship of Shri D.D. Rege by the Government of India emphasized in its report, submitted in 1946, the responsibility of the employer to provide for medical  and health facilities. The Committee stated :

Although provision of such amenities was largely the function in municipal and local bodies, it was also the responsibility of employer partly to provide such facilities to their workers. The Committee, therefore, supported the move, then reported to be under the consideration of the Government of India, for a unified scheme of social insurance to provide medical and health care in respect of three contingencies--sickness, employment injury and child birth.

Dr. Thomas Bedford in  his report on the Health of the Industrial  Worker in India (1946) drew the attention of the authorities, inter alia, to the inadequacy of protection  given to Indian factory workers from dangerous dusts and to the importance of keeping a careful watch on industries in which organic solvents and radio active materials were used.
 In 1969 the Committee on Labor Welfare observed :

...While a universal provision of such amenities in the present day context of country's economy cannot be realistic, it is felt that the provision of this important welfare amenity at selected places, to start with, should be explored. We, therefore, recommend that the Government may, with the assistance and co-operation of State Governments, public sector undertakings, Central employers' and workers' organizations and autonomous corporations like the Employees' State Insurance Corporation and the life Insurance Corporation should take initiative in the matter for formulating a scheme for convalescent homes and sanatoria etc. for workers.

The National Commission on Labour has laid considerable emphasis on continuous study of new problems with a view to suggesting remedies to suit the changing environment and to avoid health hazards. The Commission observed:

There are two aspects of such protection:

(i) preventive and (ii) curative. The former consists of pre-employment and periodic medical examination; removal of health hazards to the extent possible; surveillance over certain classes of workers such as women, young persons and persons exposed to special risks; emergency treatment for accidents; training of first aid personnel; and education of workers in health and hygiene. The curative aspect will begin once a worker suffers from ill health or disease. The statutory provisions in the labour laws for safeguarding the health of workers such as restrictions on employment of women at certain hours and places; protection for young persons; provision of first aid and ambulance services, provisions relating to cleanliness, disposal of wastes and effluents, ventilation and temperature, and dust, fumes and lighting are known already...

The Commission continued:

While the curative side can be attended to, the basic difficulty associated with the preventive aspect is the general economic condition in the country. There is a general fear among workers that a medical check-up may result in disqualification for continuing in employment if something adverse is detected. This can be overcome only in the long run. Presently, all that can be done is to move towards preventive side. In addition, the more malignant and difficult cases should be taken up and arrangements be made for both physical and psychological treatment. This is an area where closer co-operation between authorities who are in charge of prevention and others who look after cure will be necessary.
 

The advent of the era of planning brought in its wake new problems as well as popular expectations. All the plans not only recognized the adequacy of the legislative framework, but also emphasized the need for effective and adequate measures for implementation of health provisions.

The health facilities for industrial workers are governed by labour legislation. A survey of statutory provisions regarding the health of industrial workers shows that the parties are dissatisfied with the industrial health legislation. Workers are critical of the existing statutory provisions. They argue that (i) health facilities provided in the stature are inadequate and unsatisfactory, (ii) the health provisions of industrial workers have not been effectively implemented. The management on the other hand, opposed the idea of providing better health facilities to workers on the two grounds: first, health facilities have caused a heavy financial burden on the industry, and second, where statutory health facilities have been provided, the same have either remained underutilized or improperly utilized by workers.

V. CONSTITUTIONAL COMMITMENTS TO PROTECT WORKERS FROM OCCUPATIONAL HEALTH.

The Constitution of India in its Preamble provided a framework for securing to all its citizens, inter alia, social justice which has been amplified and elaborated in Part IV of the Constitution, the Directive Principles of State Policy. Thus, the State is directed to secure health and strength of workers, men and women, and to ensure that the tender age of children are not abused and citizens are not forced by economic necessity to enter vocation unsuited to their age of strength.
 Further the State is required to make provisions for securing just and humane conditions of work.

While delineating the scope of constitutional provisions, Justice K. Ramaswamy in his dissenting judgement in Calcutta Electricity Supply Corporation v. Subhas Chandra Bose
 observed that health is a human right enshrined in the Universal Declaration of Human Rights (Articles 22-28) and International Covenant on Economic Social and Cultural Rights. Further, it is a Fundamental right to workmen. The "maintenance of health is a most important constitutional goal". Health does not mean "absence of disease or infirmity" but a state of complete physical, mental and social well-being."

In Consumer Education & Research v. Union of India
 a three-Judge Bench of the Supreme Court held that the jurisprudence of person-hood or philosophy of the right to life envisaged in Article 21 of the Constitution enlarges its sweep to encompass human personality in its full blossom with invigorated health which is a wealth to the workman to earn his livelihood, to sustain the dignity of person and to live a life with dignity and equality. The expression "life' assured in Article 21 does not connote mere animal existence or continued drudgery through life. It has a much wider meaning which includes right to livelihood, better standard of living, hygienic conditions in the workplace and leisure facilities and opportunities to eliminate sickness and physical disability of the workmen. The health of the worker is an integral facet of the right to life. Denial thereof denudes the workman the finer facets of life violating Article 21. Medical facilities, therefore, is a fundamental and human right to protect his health. In that case health insurance, while in service or after retirement was held to be a fundamental right and even private industries were enjoined to provide health insurance to the workmen.

The aforesaid view was reiterated in Kirloskar Brothers Ltd. v. Employees' State Insurance Corporation.
 The Court observed that in expanding economic activity in a liberalized economy Part IV of the Constitution enjoins not only the State and its instrumenatalities but even private industries to ensure safety to the workman and to provide facilities and opportunities for health and vigor of  the workman assured in relevant provisions in Part IV which are integral part of the right to equality under Article 14 and the right to life under Article 21 which are fundamental rights to the workman.

VI.  LIABILITY IN HAZARDOUS AND DANGEROUS INDUSTRIES

The Supreme Court in M.C. Mehta v. Union of India
 evolved a new concept of liability to deal with problems of hazardous and inherently dangerous industries. The court held that an enterprise which is engaged in a hazardous or inherently dangerous industry which poses a potential threat to the heath and safety of the persons working in the factory and residing in the surrounding areas owes an absolute and non-delegable duty to the community to ensure that no harm results to anyone on account of hazardous or inherently dangerous nature of the activity which it has under taken. The enterprise engaged in such nature of activity should indemnify all those who suffer on account of the carrying on of such activity regardless of whether it is carried on carefully or not. 

COURTS DIRECTION OF CLOSURE OF HIGHLY POLLUTED AND HAZARDOUS INDUSTRIES

The Supreme Court in M.C. Mehta v. Union of India
, where tanneries were discharging effluents into the river Ganges prevented the tanneries etc., from discharging effluents into the river Ganga, directed establishment of primary treatment plats etc., and ordered the closure of industries not complying with the directions.

In Rural litigation and Entitlement Kendra v. State of Uttar Pradesh
, a large scale pollution was caused by lime stone quarries adversely affecting the safety and health of the people living in the area. on the suggestions of the Committee appointed by the Supreme Court, the Court ordered the closure of certain lime stone quarries.

VII. GENERAL OBLIGATIONS OF EMPLOYER TO PROVIDE FOR SAFE AND HEALTHY WORK ENVIRONMENT

The Factories Act, 1948, Mines Act, 1952 and Beedi and Cigar Workers (Conditions of Employment) Act, 1966 imposed an obligation upon the employer to make effective arrangements for:

(i) Cleanliness of the factory.

(ii) Treatment of wastes and effluents due to manufacturing process carried thereon.

(iii) adequate ventilation by circulation of fresh air and such a temperature as will secure to workers there in reasonable conditions of conform and prevent injury to health

(iv) elimination of dust and fumes

(v) regulation of artificial humidification

(vi) elimination of overcrowding to the extent it is injurious to the health of workers

(vii) sufficient and suitable natural and artificial lighting

(viii) proper conservancy arrangement, and 

(ix) sufficient number of spitoons at convenient places. 

VIII.
SPECIFIC RESPONSIBILITIES OF THE OCCUPIER IN HAZARDOUS PROCESSES

In order to protect the workers employed in the hazardous processes, Chapter IV-A was inserted in the Factories Act by the Factories (Amendment) Act, 1987 which makes special provisions to regulate hazardous processes.

Section 2 (cb) of the Factories (Amendment) Act, 1987 defines the term "hazardous process" as 

any process or activity in relation to an industry specified in the First Schedule where, unless special care is taken ,raw material used therein or the intermediate or finished products, bye-products, wastes or effluents thereof would:

(i) cause material impairment to the health of the persons engaged in or connected therewith, or

(ii) result in the pollution of the general environment:

Provided that the State Government may, by notification in the Official Gazette, amend the First Schedule by way of addition, omission or variation of any industry specified in the said Schedule. 

Section 41-C imposes a duty on every occupier of a factory involving any hazardous process to:

(a) maintain accurate and up-to-date health records or, as the case may be, medical records, of the workers in the factory who are exposed to any chemical, or any other harmful substances which are manufactured, stored, handled or transported and such records shall be accessible to the workers subject to such conditions as may be prescribed;

(b) appoint persons who possess qualifications and experience in handling hazardous substances and are competent to supervise such handling within the factory and to provide at the working place all the necessary facilities for protecting the workers in the manner prescribed:

Provided that where any question arises as to the qualifications and experience of a person so appointed, the decision of the Chief Inspector shall be final.

(c)
Provide for medial examination of every worker:

a. before such worker is assigned to a job involving the handling of, or working with a hazardous substance, and

b. while continuing in such job, and after he has ceased to work in such job, at intervals not exceeding twelve months, in such manner as may be prescribed. 

Section 41-F provides that the maximum permissible threshold limits of exposure of chemical and toxic substance in manufacturing process (whether hazardous or otherwise) in any factory shall be of the value indicated in the Second Schedule. In order to give effect to any scientific proof obtained from specialized institutions or experts in the field. The Central Government may, at any time by notification in the Official Gazette, make suitable changes in the said Schedule.

Further in order to promote co-operation among workers and the management in maintaining proper safety and health at work and to review periodically the measures taken under the Act, Section 41-G imposes an obligation on the occupier in every factory, where a hazardous process takes place or where hazardous substances are used or handled, to set up a Safety Committee consisting of equal number of representatives of workers and management.

IX. MEDICAL AND HEALTH CARE FOR OCCUPATIONAL DISEASES RESULTING FROM HAZARDOUS OPERATIONS

A. Identification of manufacturing Process and Operation Dangerous to health and protection of workers employed therein

The Factories Act, 1948 empowers the State Government to make rules applicable to a factory or class of factories in which the manufacturing process or operation exposes any person employed in it to a:

(i) serious risk of bodily injury, or

(ii) poisoning or 

(iii) disease.

The rules have been framed by the State Government. Such rules - 

(a) specifies the manufacturing process or operation and declaring it to be dangerous;

(b) prohibit or restrict the employment of women, adolescents or children in the manufacturing process or operation;

(c) provide for the periodical medical examination of persons employed or seeking to be employed, in the manufacturing process or operation ,and prohibiting the employment of persons not certified as fit for such employment and requiring the payment by the occupier of the factory of fees for such medical examination;

(d) provide for the protection of all persons employed in the manufacturing process or operation or in the vicinity of the places where it is carried on;

(e) prohibit, restrict or control the use of any specified material or processes in connection with the manufacturing process or operation;

(f) require the provisions of additional welfare amenities and sanitary facilities and the supply of protective equipment and clothing, and laying down the standards thereof, having regard to the dangerous nature of the manufacturing process or operation.

B. Power to prohibit employment on account of serious hazard

The Factories Act, 1948 empowers the Inspector to prohibit employment where the conditions in a factory or part thereof are such that they may cause serious hazard by way of injury or death to the persons employed therein or to the general public in the vicinity. However, a minimum number of persons necessary to attend to the minimum tasks till the hazard is removed is permitted.

C. Notice of specified diseases

Under the Factories Act, whenever any worker in a factory contracts any disease specified in Schedule III, or any other diseases added or altered by the Central Government by notification in the Official Gazette. The medical practitioner attending the worker suffering from any one of he diseases mentioned in Schedule III is required to send a medical report without delay to the Chief Inspector starting - 

(a) the name and full postal address of the patient, 

(b) the disease from which he believes the patient to be suffering, and

(c) the name and address of the factory in which the patient is, or was last employed.

Failure to comply with the aforesaid requirement is punishable with a fine which may extend to one thousand rupees.

The Chief Inspector is required where the medical report is confirmed by the Certifying Surgeon that the person is suffering from a disease specified above, to pay the prescribed fee to the medical practitioner and recover the same from the factory in which the person contracted the disease.
 

D.  Power to direct inquiry into cases of disease

The State Government is empowered to appoint competent person (and one or more persons possessing legal or special knowledge to act as assessor) to inquire, inter alia, into any cases where a disease specified in the Third Schedule (mentioned above/or is suspected to have been contracted in a factory. Such person shall make a report to the State government stating the causes of the accident, or as the case may be, disease, and any attendant circumstances, and adding any observations which he or any of the assessors may think fir to make.
)

E. Power to take sample

The inspector is empowered to take sufficient sample of any substance used or intended to be used in the factory, which in his opinion is likely to cause bodily injury to, or injury to the health of workers in the factory.
 This provision has been inserted to give effect to Article 12 of the ILO Convention No. 81.

F. Occupational health survey

The Factories Act authorises the:

(i)  Chief Inspector, Govt. of India,

(ii) Director General of Factory Advise Service and Labour Institute, Govt. of India, or

(iii) Director General of Health Services, Govt. Of India, or

(iv) Other officer authorized by the State Government,

to undertake, inter alia, occupational health surveys after giving notice to the occupier, who is under an obligation to provide all facilities for such survey including facilities for examination and testing of plant and machinery and collection of samples and other data relevant to the survey.

G. Occupational health Centres

The Factories Act provides  for the establishment of occupational health centres as per the following provisions :

(1) In respect of any factory carrying on 'hazardous process' there shall be provided and maintained in good order an Occupational Health Centre with the services and facilities as per scale laid down hereunder:-

(a) For factories employing upto 50 workers-

(i) the services of a Factory Medical Officer on retainership basis, in his clinic to be notified by the occupier. he will carry out the pre-employment and periodical medical examination as stipulated in rules. 61(SC)A and render medical assistance during any emergency;

(ii) a minimum of 5 person trained in first-aid procedures amongst whom at least one shall always be available during the working period;

(iii) a fully equipped first-aid box.

(b) For factories employing 51 to 200 workers - 

(i) An occupational health Centre having a room with a minimum floor area of 15 sq. m. with floors and wall made of smooth and impervious surface and within adequate illumination and ventilation as well as equipment as per the Schedule annexed to this Rule;

(ii) a part-time Factory Medical Officer shall be on over all charge of the Centre who shall visit the factory at least twice in a week and whose services shall be readily available during medical emergencies;

(iii) One qualified and trained dresser-cum-compounder on duty throughout the working period;

(iv) a fully equipped first aid box in all the departments.

(c) For factories employing above 200 workers - 

(i) One full time Factory Medial Officer for factories employing upto 500 workers and one more Medical Officer for every additioanal 1000 workers or part thereof;

(ii) an occupational Health Centre having at least 2 rooms each with a minimum floor area of 15 sq.m. with floor and walls made of smooth and impervious surface and adequate illumination and ventilation as well as equipment as per the schedule annexed to this Rule.

(iii) there shall be one nurse, one dresser-cum-compounder and one sweeper-cum-ward boy throughout the working period.

(iv) the Occupational Health Centre shall be suitably equipped to manage medical emergencies. 

(3)The Factory Medical Officer required to be appointed under sub-rule (a) shall have qualifications included in Scheduled to the Indian Medical Degrees Act of 1916 or in the Schedule of the Indian medical Council Act, 1956 and possess a certificate or Training in Industrial health of minimum three months duration recognized by the State Government.

Provided that - 

(i) a person possessing a Diploma in Industrial health or equivalent shall not be required to possess the certificate of training as aforesaid.

(ii) the Chief Inspector may, subject to such conditions as he may specify, grant exemption from the requirement of this sub-rule, if in his opinion a suitable person possessing the necessary qualification is not available for appointment;

(iii) in case of a person who has been working as a Factory Medical Officer for a period of not less than 3 years on the date of commencement of this rule, this Chief Inspector may, subject to the condition that the said person shall obtain the aforesaid certificate of training within a period of 3 years, relax the qualification.

(4) The syllabus of the course leading to the above certificate and the organizations conducting the course shall be approved by the Director General of Factory Advice Services and Labour Institutes or the State Government in accordance with the guidelines issued by the DGFASLI.

(5) Within one month of the appointment of a Factory Medical Officer, the occupier of the Factory shall furnish to the Chief Inspector the following particulars:-

(a) Name and address of the Factory medical Officer;

(b) Qualifications;

(c) Experience, if any, and 

(d) The sub-rule under which appointed.

X. IN PORTS AND DOCKS

Section The Dock Workers (Safety, Health and Welfare) Act, 1986 empowers the appropriate Government to make regulations, inter alia, for the health of dock workers. Such regulations, inter alia, may provide for all or any of the following purposes namely:-

(a) providing for the efficient lighting of all areas of dock, ship, any other vessel, dock structure or working places where any dock work is carried on and of all approaches to such places to which dock workers are required to go in the course of their employment;

(b) providing and maintaining adequate ventilation and suitable temperature in every building or an enclosure on ship where dock workers are employed.

(c) providing for the handling of dangerous substances and working in dangerous or harmful environments and the precautions to be taken in connection with such handling;

(d) providing for the work in connection with cleaning, chipping, painting operations and precautions to be taken in connection with such work;

(e) providing for the precautions to be taken to protect dock workers against harmful effects of excessive noise, vibrations and air pollution at the work place;

(f) providing for - 

(i) the medical supervision

(ii) the ambulance rooms, first aid and rescue facilities and arrangements for the removal of dock workers to the nearest place of treatment;

(iii) the safety and health organization; and 

(iv) the training of dock workers and for the obligations and rights of the dock workers for their safety and health at the work place;

(g) providing for the investigation of occupational accidents, dangerous occurrences and diseases, specifying such diseases and the forms of notices, the persons and authorities to whom, they are to be furnished, the particulars to be contained in them and the time within which they are to be submitted.

In making a regulation under this section, the appropriate Government may direct that a breach thereof shall be punishable with imprisonment for a term which may extend to six months, or with fine which may extend to five thousands rupees, or with both, an, if the breach is continued after conviction, with a further fine which may extend to one hundred rupees for each day on which the breach is so continued.

Section 10 which empowers the appropriate Government to direct inquiry into any cases where a disease specified by regulations as a disease connected with dock work has been or is suspected to have been contracted by dock workers may also appoint one or more persons possessing legal or special knowledge to act as assessors in such enquiry.

XI. EMPLOYERS' LIABILITY FOR COMPENSATION IN CASES OF OCCUPATIONAL DISEASE UNDER THE WORKMENS' COMPENSATION ACT, 1923

A. General :

Section 3 of the Workmen's Compensation Act, 1923 provides for employer's liability for compensation in case of occupational disease or personal injuries and prescribes the manner in which his liability can be ascertained in cases of occupational disease -

(i) Where a workman employed in any employment specified in Part A of Schedule III contracts any disease specified therein, as an occupational disease, peculiar to that employment, the contracting of disease shall be deemed to be an injury by accident arising out of and in the course of employment.

(ii) Where the workman employed in any employment specified in Part B of Schedule III, for a continuous period of not less than six months under the same employer, and whilst in the service contracts any disease specified in the Part B of Schedule III, the contracting of disease shall be deemed to be an injury by accident arising out of and in the course of employment. The employer shall be liable even when the disease was contracted after the workman ceased to be in the service of the employer, if such disease arose out of the employment.

(iii) If a workman whilst in service  of one or more employers (not necessarily the same employer) in any employment specified in Part C of Schedule III for such continuous period as the Central Government may specify, contracts any disease, even after he ceased to be in the service of any employer and disease arose out of such employment, specified in the Schedule, the contracting of disease shall be deemed to be an injury by accident arising out of and in the course of employment.

However, where the employment was under more than one employer, all such employers shall be liable for the payment of the compensation in such proportion as the Commissioner may in circumstances deem just.

(iv) If it is proved :

(a) that a workman whilst in the service of one or more employers in any employment specified in Part C of Schedule III has contracted a disease specified wherein as an occupational disease peculiar to that employment during a continuous period which is less than the period specified under this sub-section for that employment, and

(b) that the disease has arisen out of and in the course of the employment;

the contracting of such disease shall be deemed to be an injury by accident within the meaning of this section.

(v) 
The State Government, in the case of employments specified in Part A and Part B of Schedule III, and the Central Government in the case of employments specified in Part C of that Schedule, after giving notification in the Official Gazette, of not less than three months notice of its intention so to do, may, by a like notification, add any description of employment to the employments specified in Schedule III, and shall specify in the case of employments so added the disease which shall be deemed for the purposes of this section to be occupational diseases peculiar to those employments respectively and thereupon above provisions shall apply as if such diseases had been declared by this Act to be occupational diseases peculiar to those employments.

(vi) Except as mentioned above no compensation shall be payable to a workman in respect of any disease unless the disease is directly attributable to a specific injury by accident arising out of and in the course of his employment.

B. When employer is not liable :

The employer is not liable when the occupational disease does not result for a period exceeding 3 days.

C. Liability of the principal employer when contractor is engaged :

Section 12 makes the principal employer liable to pay compensation workmen hired by the contractor under following circumstances :

(a) The contractor is engaged to do a work which is part of the trade or business of the employer (called principal).

(b) The workmen were engaged in the curse of or for the purpose of his trade or business.

(c) The accident occurred in or about the premises on which the principal employer has undertaken or undertaken to execute the work concerned.

This does not, however, prevent a workmen from recovering compensation from the contractor instead of the principal employer.

D. Amount of compensation for disablement resulting from occupational disease :

Amount of compensation is payable in the event of a workman meeting with an accident resulting into temporary or permanent disease as stated in Schedule III in terms of Section 4 of the Act, read with Schedule IV.

(a) in case of death :

An amount equal to forty per cent of the monthly wages of the deceased workman multiplied by the relevant factor or an amount of twenty thousand rupees, whichever is more.

(b) in case of permanent disablement :

An amount equal to fifty per cent of the monthly wages of the injured workman multiplied by the relevant factor, or an amount of twenty-four thousand rupees, whichever is more.

(c) in case of permanent partial disablement :

In the case of an injury not specified in Schedule I, such percentage of the compensation payable in the case of  permanent total disablement as is proportionate to the loss of earning capacity (as assessed by the qualified medical practitioner) permanently caused by the injury.

(d) in case of temporary disablement whether total or partial :

(1) A half-monthly payment of the sum equivalent to twenty-five per cent of monthly wages of the workman, to be paid in accordance with the provisions of Sub-section (2).

(2) The half-monthly payment referred to in clause (d) of sub-section (1) shall be payable on the sixteenth day (i) from the date of disablement where such disablement lasts for a period of twenty-eight days or more, or (ii) after the expiry of a waiting period of three days from the date of disablement where such disablement lasts for a period of less than twenty-eight days; and thereafter half monthly during the disablement or during a period of five years, whichever period is shorter.

E. Medical Examination :

Submission to Medical Examination :

Sub-section (1) of the Section 11 confers a right and not an obligation upon the employer to have the medical examination of the injured workman.
 This would be done within  3 days of the receipt of a notice of accident by a workman concerned whereby he submit himself for such examination.

The medical examination  of the workman would be done by qualified medical practitioner and at the cost of employer in accordance with the rules framed under the Act and not otherwise.

Consequences of Non-submission for Medical Examination -

The failure of the workman to have himself medically examined when required by the employer under sub-section (1) is provided under sub-section (2) of Section 11. Under this sub-section the right of compensation remains suspended during the continuance of the refusal or obstruction of the medical examination unless, in the case of refusal, he was prevented by any sufficient cause for so submitting himself.
 There is no provision in this section that if a medical certificate has been produced by the workman and the employer does not avail of the right conferred under sub-section (1) of Section 11  the medical certificate submitted by the employee shall be deemed to be correct.

I. Consequence of obstruction -

If a workman who is required to submit himself for medical examination voluntarily leaves without getting himself  medically examined with the period prescribed under sub-section (1) of Section 11 his right of compensation shall be suspended until he returns and offers himself for such examination.

G. Notice of Claim :

No claim for compensation shall be entertained by a Commissioner unless notice of the accident has been given in the prescribed manner, as soon as practicable, after the happening of the accident. The Workmen's Compensation Act which provides a period  of limitation namely, two years from the date of accident, for proceedings before the Commissioner, being a special law, will prevail over the general provisions of the Limitation Act. But the Commissioner is empowered to entertain  a claim preferred even beyond two years if it is satisfied that the failure to prefer it was due to sufficient cause. Thus, the Commissioner is not empowered to make payment to any post of the compensation to the dependent who has not preferred a claim before him. The first proviso provides for cases covered by Section 3(2) of the Act and enjoins that the period is to be counted from the first day of the ailment.

The object of giving notice is to enable the employer (i) to check the fact of the occupational disease having occurred and (ii) to take such steps which he may deem necessary to mitigate the same. A notice to the employer is necessary before a claim for compensation can be entertained by the Commissioner. There are, however, two exceptions to it : (i) where the employer had knowledge of the accident from any other source at or about the time when it occurred; want notice will not obstruct the entertainment of a claim. (ii)  Where the Commissioner is satisfied that the failure to give notice was due to sufficient cause.

H. An evaluation :

The Workmen's Compensation Act does not make special provisions for particular disease or imposes special restrictions on them. Further there is no provision for rehabilitation of workers suffering from occupational disease.

XII. THE EMPLOYEES STATE INSURANCE ACT, 1948

A. General :

The Employees State Insurance Act was enacted in 1948. It came into force in different states, centres and areas on different dates. This is the only social security scheme in our country in which there is pooling of risks and pooling of resources and the relief is available to the insured workers when it is needed. This scheme provides for sickness, medial  care, maternity and employment injury benefits.

A. Sickness Benefit :

An insured person is entitled to sickness benefit for sickness occurring during any benefit period if the contributions in respect of him were payable for not less than half the number of days of the corresponding contribution period.

Extended Sickness Benefit :

Insured persons who suffer from the following specific long term diseases are eligible for extended sickness cash benefit for an extended period :

(1) Tuberculosis

(2) Leprosy

(3) Mental diseases (Psychoses)

(4) Malignant diseases

(5) Paraplegia

(6) Hemiplegia

(7) Chronic congestive heart failure

(8) Immature cataract with vision 660 or less in the affected eye.

(9) Bronchiectasis

(10) Lung Abcess

(11) Myocardial infarction

(12) Dislocation and prolapse of intervertebral disc

(13) Parkisons disease

(14) Aplastic Anaemia

(15) Cirrhosis of Liver with ascites

(16) Datachment of retina

(17) Non-union or delayed union of fracture

(18) Intra-cranial space occupying lession

(19) Spinal cord compression

(20) Empyena

(21) Chronic (simple) primary glaucoma

(22) Monoplegia

For entitlement to extended sickness benefit, an  insured person must have been in continuous employment for a period of 2 years or more and also must be qualifying for sickness benefit for at least 3 benefit periods.

Enhanced Sickness Benefit :

(a) To encourage family planning the E.S.I. Corporation evolved a scheme for enhanced sickness benefit.

(b) This benefit is available only in case of Vesectomy or Tubectomy operation.

(c) Contributory condition for entitlement to this benefit is  as in the case of sickness benefit (1(a)above).

(d) The duration for which this benefit is available is 7 days in case of vesectomy and 14 days for tubectomy (extendable on medical advice in case of tubectomy only)

(e) The rate of  benefit is equivalent to approximately full wages i.e. twice the sickness benefit rate.

The Act has been amended in 1989  according to which the qualification  of a person to claim sickness benefit, the conditions subject to which such benefit may be given, the rates and period thereof shall be such as may be prescribed by the Central Government.

B. Occupational Disease :

Three types of employments are specified in Part A, Part B and Part C of the Third Schedule to the Act. The contracting of an occupational disease peculiar to the employments mentioned in the Third Schedule shall be deemed to be an employment injury arising out of and in the course of employment according to Section 52-A of the Act. The Central and State Governments may add any description of employment  to the employments specified in Schedule III of Workmen's Compensation Act. The said description of employment and the occupational disease peculiar to that employment shall be deemed to be part of the Third Schedule of this Act. Similarly, E.S.I. Corporation can after giving a 3 months notice of its intention to do so, can add, any description of employment and the occupational disease peculiar to that employment  to the Third Schedule.

C. Medical Board :

The Corporation constitutes Medical Board - Special Medical Board in consultation with the State Government to determine the following questions (as per Section 54 of the Act).

(i) Whether the relevant accident resulted in permanent disablement; or

(ii) Whether the extent of loss of earning capacity can be assessed provisionally or finally; or

(iii) Whether the assessment of the proportion of the loss of earning capacity is provisional or final; or

(v) In the case of provisional assessment as to the period  for which such assessment shall hold good.

D. Medical Benefit :

According to Section 56 of the E.S.I. Act, an insured person or (when such medical benefit is extended to his family) a member of his family whose condition requires medical treatment and attendance shall be entitled to receive medical benefit either in the form of out patent treatment and attendance in a hospital or dispensary, clinic or other institution or by visits to the home of the insured person or treatment as in patient in a hospital.

XIII : PROTECTION OF WOMEN FROM REPRODUCTIVE  HAZARDS IN THE WORK PLACE :

Women employed agricultural labourers are exposed to grain dust, coconut fibers and hay which result in affliction of a wide range of respiratory diseases. They work under extreme climatic conditions and the nature of their heavy manual work often results in miscarriages or restarted foetal growth. A large number of women work in the tobacoo processing industry. Besides the usual chest diseases, it is suspected that tobacco dust is affecting the menstrual cycle of women and  lactation in young mothers. The extensive use of pesticides in cotton growing areas has resulted in, amongst other afflictions, stunted growth of farm workers' children.

Amongst the deadliest chemicals inhaled are emitted in lead industries. It can cause chest pain, bleeding, impotenace, abortion and cancer. But lead is also suspected to be mutagenic along with teratogenic and gametoxic. The study does not indicate mutagenic impact of the substance 'if any'. In bidi industries fifty to seventy per cent of the women reported gynecologicla and related problems including early periods, heavy bleeding during menstruation, urinary problems, leucorrhea and general weakness.

The women working in tanneries and allied workshops are not only infected by common tannery disease like dermatitis, anthrax, bronchitis, tuberculosis, stomach-ache, fever, etc. but also suffer from menstrual disorders, miscarriage. Further, instances of still birth, prolapse of uterus, foetus are also affected, resulting in the birth of deaf and dumb, and mentally disordered children. Pregnant women are at a definite disadvantage in the tannery workshop. The body systems which are overworked in a polluted environment are the same ones which are asked to work harder to take care of the foetus.
 The period of greatest dnager for the foetus has now been identified as extending between 21 and 45 days of pregnancy, a time when few women even know they are pregnant.

Quite apart from this, women workers like their male counterpart may also be exposed to a variety of hazards on the job such as Benzene, lead, mercury, cademium, vinyal chloride, radiation and among others asbestos.

In India unlike USA there is no statute providing protection to women from reproductive hazards in the work place. In U.S.A. the Occupational Safety and Health Act, 1977 imposes a duty upon employer to provide a safe workplace. The Title VII of the Civil Rights Act, 1964 prohibits discrimination in employment on the basis of sex.

The U.S. courts had an opportunity to delineate the scope of protection under the aforesaid legislation. Thus in Zuniga v. Kleberg Country Hospital, Kingsville, Tex
.,  the Court held that the hospital's policy to require pregnant x-ray techicians to resign established a prima facie case of sex discrimination.

In Wright v. Olin Corp.
, the court characterized foetal protectio as a valid business concern. In Hayes v. Shelby Memorial Hospital
 the court held that firing of an emplyee because she is pregnant is discriminatory under the Pregnancy Discrimination Act.

In International Union, United Auto, Aerospace and Agric Implement Workers of Am., UAW v. Johnson Controls Inc.,
 The Johnson Controls Company, a battery manufacturer, had a policy of excluding fertile women from jobs with exposure to lead, in the belief that the exposure of working women to lead may damage fetuses and that the company could be for fetal damage. On these facts the U.S. Supreme Court "ruled that the corporation's policy of barring fertile women from exposure to lead because of possible fatal damage unjustifiably discriminated against women.
 The Court also held that the exclusion by the employer of all women except those who shared proof of surgical sterilization to be unlawful discrimination under Title VII of the Civil Rights Act of 1964. The Court accordingly held that the employers cannot implement policies excluding women out of concerns for fetal safety without potentially ruinous tort liability. Higher costs for employing women are generally not a defence to discriminate, but costs that are "so prohibitive as to threaten the survival of employer's business could constitute a defence to discrimination.

XIV. REHABILITATION OF WORKERS INCAPICITED TO DO WORK DUE TO OCCUPATIONAL DISABILITY : 

The rehabilitation of a worker disabled should be one the most beneficial objectives of the Workmen's Compensation Act, 1923 or the Employees State Insurance Act, 1948. If the disabled worker can be rehabilitated and returned to useful productive capacity, the cost saving in future benefits can move. This is also desirable from social view point. However, this benefit has not so far been provided under the labour legislation particularly in the Workmen's Compensation Act, 1923 or the Employees State Insurance Act, 1948. In the absence of any legislative nor, the Supreme Court played a creative role to protect the interest of workers for premature incapacitation to do the required work due to occupational disability. Thus in Anand Bihari v. Rajasthan State Road Transport Corporation, Jaipur
 the Court, inter alia, was called upon to decide whether the order of termination of service of drivers (over 40 years of age) for developing weak or sub-normal eyesight or losing required vision on account of their occupation as drivers of the corporation was proper, equitable and just? If not what should be done? Is it desirable to evolve a compensatory or alternate scheme for employment to meet the hardship? If so what should be the scheme in these cases? In the absence of any provision for compensation in the Employees State Insurance Act or in the Workmen's Compensation Act to provide social security to workmen and for adequate safeguard to remedy  the situation  of the members of their family and dependents who have been thrown out of their employment for the occupational injury, the Supreme Court evolved the following scheme of relief :

(i) The Corporation shall in addition to giving each of the retired workmen his retirement benefits, offer him any other alternative job which may be available and which he is eligible to perform.

(ii) In case no such alternative job is available, each of the workmen shall be paid along with his retirement benefits, an additional compensatory amount as follows :

(a) where the employee has put in 5 years or less than 5 years, service, the amount of compensation  shall be equivalent to 7 days' salary per year of the balance of his service;

(b) where the employees has put in more than 5 yers' but less than 10 years' service, the amount of compensation shall be equivalent to 15 days' salary per year of the balance of his service;

(c) where the employee has put in more than 10 years, but less than 15 years' service, the amount of  compensation shall be equivalent to 21 days salary per year of the balance of his service.

(d) where the employee has put in more than 15 years' service but less than 20 years' service, the amount of compensation shall be equivalent to one month's salary per year of the balance of his service;

(e) where the employee has put in more than 20 years' service, the amount of compensation shall be equivalent to two months' salary per year of the balance of his service.

The salary will mean the total monthly emoluments that the  workman was drawing on the date of his retirement.

(iii) If the alternative job  is not available immediately but becomes available at a later date, the Corporation may offer it to the workman provided he refunds the proportionate compensatory amount.

(iv) The option to accept either of the two reliefs, if an alternative job is offered by the Corporation, shall be that of the workman.

The aforesaid scheme is subject to three limitations, namely, (i) incapicitated workmen are not rendered incapable of taking any other job either in the company/corporation or outside, (ii) workmen must be at the advanced stage of their  life and it would be difficult for them to get a suitable alternative employment outside; and (iii) relief made available under the scheme should not be such as would 'induce the workmen to feign disability which in the case of disability such as the present one, viz., the development of a defective eyesight, it may be easy to do so".

The aforesaid decision is a landmark in the development of labour law not for what the Supreme Court decided in this case but for the reason that it has formulated a scheme for compensatory relief to safeguard the interest of such workmen who have to face premature termination of service on account of disabilities contracted from their job. 

XV. FUTURE DIRECTIONS  FOR LEGISLATIVE/ADMINISTRATIVE ACTIONS

1. Extension of Coverage of E.S.I.A.

The coverage of the Employees' State Insurance Act, 1948 is very limited. There are large body of workers in the unorganized sectors of employments such as powerlooms, diamond cutting workshops, quarries and tanneries and agricultural labour who are more prone to occupational diseases are outside the scope of the ESI Act. This constitutes one of the most serious shortcoming of the Scheme under the Act. This may, however, be done in phases. To begin with atleast the medical and disablement benefits, be extended to such employees  suffering from occupational diseases.

2. Periodical Review of the Adequacy of Existing Facilities :

One of the main reason for dissatisfaction with services of ESI  scheme is that improvement in facilities has not been keeping pace with increase of number of workers  covered in the covered area. There is, therefore, a need to periodically review the growth of industries in the covered area and the adequacy of existing facilities as suggested by the ESIS Review Committee, 1982.

3. Preventive Measure :

There is a need to shift the emphasis to prevention of occupational diseases. The most important and effective means of prevention of diseases is periodical medical check up. All the workers covered over the  Employees' State Insurance Act and  the Workmen's Compensation Act, 1923 on their entry into regular services should be required to undergo a medical check up and thereafter atleast once in three years. This should be done particularly in those cases where workers are liable to contract occupational diseases.

4. Training in Occupation Diseases :

A scheme be framed and executed for systematic training in occupational diseases in collaboration between the Employees' State Insurance Corporation and the Director General, Factories Advise Service and Labour Institute working in the area of occupational health for systematic training in occupational diseases for a substantial proportion of  insurance doctors. The corporation may collaborate with other agencies working in the field in surveying and investigating the incidence of occupational diseases in different areas and industries and devising means for medical check up and treatment of the affected workers.

5. Effective Steps for Identification  of Occupational Diseases :

There is a need to take more effective steps for proper identification of occupational diseases in each industry.

6. Revision of the list of occupational diseases :

The current list of occupation diseases/notifiable/diseases given in the Third Schedule of the Employees State Insurance Act, 1948 and the Factories Act, 1948 and the Workmen's Compensation Act, 1923 should as far as possible be uniform and the list of diseases should be reviewed and revised in the light of the list of occupational  diseases laid down in the current ILO Convention on the subject taking into account the nature of industries and occupations prevalent in the country. The government/corporation has already got power to add new diseases to the schedule.

7. Special provision for serious occupational disease :

There should be special provision to deal with serious occupational diseases and special restrictions be imposed on them.

8. Strengthening of Inspection Machinery :

We recommend that the labour inspection machinery be strengthened. Further, there should be frequent inspection to detect occupational diseases.

(
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�.  	Consumer Education & Research Centre v. Union of India, 1996 (72) FLR 481.


�. 	Article 2(a) defines "asbestos" to mean : The fibrous form of mineral silicates belonging to rock - forming minerals of the convention the serpentine group, i.e. thrysotile (white asbestos), and of the amphibole group, i.e. actinolite, amosite (brown asbestos, cummingtonite grunerite, anthophyllite, crocidolite (blue asbestos), treathite, or any mixture containing one or more of these.


�. 	"Asbestos dust" is defined as : Airborne particles of asbestos or settled particles of asbestos" which may become airborne in the working environment.


�. 	"Respirable asbestos fibre" is defined : As a particle of asbestos with a diameter of less than 3 um and of which the length is atleast three times the diameter "workers" cover all employed persons.


�. 	"Workplace" covers all places where workers need to be or need to go by reason of their work and which are under the indirect or indirect control of the employer.


�.  	For details see 1996 (72) FLR 481.


�. 	"15.11.1 - Areas in which wet stripping is being carried out should be separated from other work areas.


15.11.2 - All workers within the separated area should use suitable respiratory protective equipment an protective clothing.


15.11.4 - At the end of the work a competent person should ensure that it is safe for the electrical supply to be restored.


15.11.5. - Before remo (2) The cladding should then be removed carefully within the enclosure and a surface should be acummed or sprayed with water.


15.11.6. - (1) where cladding has to be removed, it should first, where practicable, be punctured and the asbestos containing material within the cladding should be thoroughly wetted.


(2) The cladding should then be removed carefully within the enclosure and a surface should be vacummed or sprayed with water.


15.11.3 - The water saturated material should be removed in small sections and placed immediately in labeled containers which should then be sealed.


15.11.8 - Any slurry produced should be contained and not discharged into rains without adequate filtration etc.
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