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INORDINATE DELAY VERSUS SPEEDY TRIAL : AN INDIAN EXPERIENCE

S. N. Sharma*
1. Introduction


One of the main functions of law in society is maintenance of law and order and the administration of criminal justice. As the nature of state has changed from police to welfare, in ultra modern welfare state the role of law in society, as a means of social control, has assumed tremendous importance. Since State performs numerous and multifarious activities, the zone of legally prohibited activities is constantly and continuously increasing day by day. It has been observed by the Law commission of India that Criminal law is an instrument for the protection of society and criminal procedure is its chief means. Criminal Courts are the main agencies for its administration.

The dual role of law in society as an instrument of social change as well as a means of social control has created confusion about the actual effectiveness of law in society. Law, as an instrument of social change, has not been able to precipitate desirable social changes in social change, has not been able to precipitate desirable social changes in society effectively. On the other hand, modern society is also growing rapidly due to heavy influence of ultra modern scientific, technological and biological developments. The negative consequences of these developments have caused serious problem of law and order in society in various ways. There has been phenomenal increase in rate of crimes in society; the nature of crime, means and methods of committing crimes have also considerably changed. All this has posed a number of problems to law enforcement officers. 

In order to tackle the problem of law and order and crimes, state has made laws-substantive as well as procedural. However, the powerful battery of lawyers, which defends criminals, exploits legal point and loopholes to their advantage to the maximum possible extent. One of the off-shoots of this notorious development is inordinate delay in disposal of cases; a development which is seriously jeopardising administration of criminal justice. Delay in disposal of cases is a normal feature in the country and a number of efforts have been made to counter this evil practice but it seems that it will stay in the society. It has become a shield for those who have a weak claim but want to maintain the status quo.
 Every year statistics are published showing the arrears of cases in different court. Needless to say, it points increase from preceding year. 

The recurrent conflict of interest between 'delayed trial' and 'speedy trial' has baffled the legal policy planners, legislators, researcher and the Courts. This paper tries to notice the efforts made for speedy trial of cases with special reference to fundamental sight to speedy trial and inordinate delay. 

II. Conceptual Perspective

The problem of delay in disposal of cases in not a new problem and has been in existence since a long time. However, it has now acquired terrifying proportions. On one hand, it has put the judicial system under strain and on  the other hand, it has shaken the confidence of the people also. Even the Law Commission of India in its Seventy - Seventh Report has observed :

Long delay in the disposal of cases has resulted in huge arrears and a heavy backlog of pending file in various courts in the country. A bare glance at the statements of the various types of cases pending in different courts and of the duration for which those cases have been pending is enough to show the enormity of the problem.


The  Commission further noticed that no reform may prove useful if the existing courts remained burdened with heavy backlog of pending cases. In this connection, it referred to the following observation of Rankin Committee, 1925:

Improvement in methods is of vital importance, we can suggest improvements, but we are convinced that where the arrears are unmanageable, improvement in methods can only palliate.

The speedy trial of offences has been the prime objective of the criminal justice delivery system. It is a desirable goal as long and inordinate delay may defeat the ends of justice. There are common proverbs - 'delay defeats justice' and ' justice hurried is justice burried'. Hence, the object of speedy justice should not be at the cost of legal justice. Thus, it is necessary to strike a reasonable balance between the considerations of speed and justice.


Speedy trial of offences is in the interest of society. The police methodology of solving crimes has been highly defective. Rate of convictions, acquittals and strictures passed from time to time against police by the Courts are sole testimony of the fact. The persons charged with offences, i.e., accused, are generally looked down in the society. An alarmingly large number of men, women etc. charged with offences are put behind bars for years awaiting trial in courts of Law. They languish in prisons for years to come due to faulty procedure. Subsequently, it turns out that many innocents suffer if one goes by the rate of acquittals. This is against the fundamental principle of Anglo-Saxon criminal jurisprudence, which states that ten guilty may go unpunished but one innocent should not suffer. 


Speedy trial of cases is also in favour of prosecution. The prosecution does not face the problem of disappearance of witness, evidence etc. Delay may occur at any stage of case, which causes problems of prosecution. 


Speedy trial of offence is also in favour of the accused because if he is innocent, he will not suffer for a longer period. However, some times it may go against the accused if he is really guilty of the offence. In such circumstance, delay appears to be the best defence to him. The speedy trial of offences strengthens administration of justice. There may be various causes of delay, such as, the absence of witnesses, absence of counsel, adjournments, crowded lists, failure to examine witnesses though present, absence of a system of day to day hearing, delay in the delivery of the judgments etc. 


The fundamental right to speedy trial for the aforesaid reasons acquires peculiar nature and is generically different from other Constitutional rights of the accused. It is precisely for this reason that the effects of its deprivation can not be predicted in advance. 


The concept of speedy justice is sine quo non of criminal jurisprudence. It saves a person from evil consequences of incarceration. In past, a number of Committees have been set up to achieve the target of speedy justice.
 As back as 1924, Rankin  Committee 1924 was set up on delay in civil cases in High Courts and subordinate Courts. In 1949, a High Court Arrears Committee under the chairmanship of  Justice S.R. Das was appointed. In 1969 Hidayatullah, CJ, presided over a committee to look into the problem of arrears in all its aspects. Later on, Justice Shah  was appointed the Chairman of the Committee. The Committee was known as High Courts Arrears Committee, 1972.  Some states also set up committees  to look into the problem. For example, the W.B. Committee, 1949 under the Chairmanship of Sir J. Harris  then Chief Justice of the Calcutta High Court and the Uttar Pradesh Committee, 1950 under the Chairmanship of Justice Wanchoo.
 


The Law Commission of India in its various reports has also made a number of recommendations and suggestions in this connection
. For example, 58th For example, 58th report of the Commission  took note of imperative need to reduce load in the higher Courts. Similarly in 79th report, the Commission concluded that search for solution is to be regarded as quest and periodical redefinition of methods is necessary. It further emphasised the need for speedy implementation of many reports dealing with the problem of delay and heavy backlog of arrears
. The Code of Criminal Procedure, 1973 has followed many suggestions. Secs. 157, 167, 173, 309 and 468 are important for speedy trial and elimination of delays in investigation and trial proceedings. The theoretical justification of right to speedy trial is found in Magna Carta which provides that justice or right will neither be sold nor denied or deferred to any man. Cock has also said that prolonged detention without trial will be contrary to law and delay in trial by itself would be an improper denial of justice. The Virginia Declaration of Right incorporated the concept of speedy trial for the first time. Thus, the right to speedy trial is recognized as common law right flowing from the Magna Carta. This is the view in the U.K., the U.S.A., Canada and New Zealand, which is not accepted in Australia. Art. 14 of the International Covenant on Civil & Political Rights, 1966 also provides for the right to speedy trial. Art. 14 (3) says that every one shall be entitled 'to be tried without undue delay'
. Similarly Art. 3 of the European Convention of Human Right and VI Amendment to the U.S. Constitution regard it as a basic right
. The VI amendment of  the U.S. Constitution says that in all criminal prosecutions, the accused shall enjoy the right to speedy and public trial
 


Thus, speedy trial of cases has always been a desirable objective of criminal justice delivery system. 

III Legislative Activism



The speedy trial of cases is one of the main objects of the administration of criminal justice. Ample provisions have been made in the Code of Criminal Procedure, 1973 and the Police Act for expeditious disposal of matters at various stages. Rules have been made under Secs. 7 and 12 of the Police Act, 1961. The committal proceedings in respect of sessions trials have been virtually abolished in the Code of Criminal Procedure, 1973. In any case, it has been simplified greatly
. It has been done in order to avoid delay involved in preliminary inquiry before the commencement of the trial of offences. Under the old code of 1898, the offences, for which the maximum punishment was six months, were to be tried summarily but under the new Code of 1973, the offences punishable with imprisonment not exceeding two years are now triable summarily. The relevant part of Sec. 260 runs as under:


(1) Not with standing anything contained in this code :-



(a)
any Chief Judicial Magistrate 



(b)
any Metropolitan Magistrate

(c)
any Magistrate of the first class specially empowered in this behalf by the High Court, may, if he thinks fit, try in a summary may all or any of the following offences :-

i.
Offences not punishable with death, imprisonment for a term exceeding two years.




....................................................
 

The object is speedy disposal of cases. Apart from this, secs. 157, 167, 173, 309 and 468 Cr. P.C. are important for speedy trial and elimination of delays in investigation and trial proceedings. For example, sec. 173 (1) says Every investigation under this chapter shall be completed without unnecessary delay.

Sec 309 (I) says :

In  every inquiry of trial, the proceedings shall be held as expeditiously as possible, and in particular, when the examination of witnesses has once begun, the same shall be continued from day to day until all the witnesses in attendance have been examined, unless the court finds the adjournment of the same beyond the following day to be necessary for reasons to be recorded.


Similarly, Sec 468 embodies the principle of  fair trial as it puts bar to taking the cognizance after lapse of the period of limitation. The object of the legal provision is clearly in consonance  with the concept of fairness of trial as enshrined in Art. 21 of the Constitution of India. Sec. 468 Cr. P. Code says:

Except as otherwise provided  elsewhere in this code, no Court shall take cognizance of an  offence of the category specified in sub-section (2), after the expiry of the period of limitation. 


(2)
The period of limitation shall be :



(a)
Six months, if the offence is punishable with fine 



only.



(b)
One year, if the offence is punishable with imprisonment for a term not exceeding one year.



(c)
Three years, if the offence is punishable with imprisonment for a term not exceeding one year.



Thus, there are many provisions in the Code of Criminal Procedure, 1973 but the practical experience shows that there is inordinate delay in disposal of cases. 

IV. Judicial  Creativity


 The Constitution of India, 1950 does not specifically guarantee the fundamental right to speedy trial but it has been included implicitly in art. 21 due to judicial activism  shown in respect of art. 21 which deals with fundamental right to life and personal liberty. Justice Bhagwati in  Hussainara Khatoon (I)
 emphasised that the right was implicit in art. 21. He asserted that mere semblance of procedure was not enough and speedier trial meant reasonably expeditious trial. However, the Court  did not provide a categorical answer as to what would be the effect of denial of speedy trial. In Hussainara Khatoon (II) V Home Secretary 
 the Court emphasized expeditious  review for  withdrawal of cases against under trails held for more than two years. Protective custody was held to be a blatant violation of art. 21 in Hussainara Khatoon (III) v Home Secretary
. The Court passed appropriate order  on the assurance of the State Government that where the delay had been for more than two years, the Superintendent of Police would see that the investigation would be completed expeditiously. However the Court desired a reasonable time to  be fixed. In Hussainara Khatoon (IV) v. Home Secretary
 the Court emphasized the right as an essential ingredient of art. 21, which could not be denied on the ground of financial or administrative inability of the state. The Court came to know that there were certain under-trial prisoners, who were in prison for more than the maximum term of the sentence imposable  for the offence charged. The court used strong terms such as 'shocking state of affairs', 'betrayal with concern of human values', Callousness of our legal and judicial system' to condemn delay.  In Hussainara Khatoon (V) v. Home Secretary
 it was held that those changed with multiple offences and already imprisoned for period longer than the total maximum period, if the sentences were to run consecutively, were also held entitled to be released. In Hussainara Khatoon (VI) v. Home Secretary
. the court repeated proposition laid down in Hussainara Khatoon (V). The expeditious trial and the investigation were reemphasized by Justice Krishna lyer in Nimeon Sangma v. Home Secretary, Govt. Of Meghalaya
. However, Justice Krishna lyer did not refer to any of the Hussainara rulings, though the Court had made five orders covering the same field by then. In Mantoo Majumdar v. State of Bihar 
, the two under trial prisoners had been in jail for seven years without any investigation of the charges or filing of charge sheet before the Court. Admonishing the State of Bihar, Justice Krishna lyer held it to be gross violation of art. 21 and directed the release of two forth with on their own  bond without sureties. Thus, by this time, the Court tried to solve the problem of inordinate delay by providing fundamental right to speedy trial and in case of denial, generally the relief was release. 


In Kadra Pahadiya (I) v. State of Bihar
, the Court complained that right to speedy trial had remained a paper promise and was grossly violated as the case involved the detention of four boys for more than eight years. Giving serious  thinking to the effects of the denial of right to speedy trial, the Court in Kadra Pahhdiya (II) v. State of Bihar
, stated that it had power to give necessary directions to the state Government and appropriate authorities for securing this  right to the accused. The Court in Sheela Barse v. UOI
 pointed out that the effect of the violation of the right was that the prosecution itself was liable to be quashed. 


Further evolution of the right to speedy trial took place in State of Maharashtra v. Champa Lal 
 where it was held that if the accused himself was responsible for delay, he could not take advantage of it. Quashing of conviction on this ground depended on the facts and circumstances of the case. The court said that a delayed trial was not necessarily an unfair trial. The Court asserted that if the accused had been prejudiced in conducting of his defence, it could be said that the accused had been denied the right and the conviction would certainly have to go
.


Since, in the instant case the accused himself was responsible for fair part of delay, the Court refused to quash the proceedings. Justice O. Chinnappa Reddy in Raghubir Singh v. State o Bihar
 stated that  the infringement of right to speedy trials could not be inferred merely from delay in police investigation. The Court pointed out that delay was due to the nature of the case and general situation prevailing in the country. An appropriate  direction would serve  the purpose. In Diwan Naubat Rai v. State
 the Court refused to quash the proceeding  because the accused himself  was responsible for the delay. The court said that only 10 adjournments were taken by the prosecution out of 110 dates. 


In the area of speedy trials, Antulay
 is a case of cardinal importance. Holding that the fair, just and reasonable procedure implicit in art. 21 created a right in the accused to be tried speedily, the court held  that the right was available to accused at  all stages, viz, investigation, inquiry,  trial, appeal, revision and retrial. The right could not be denied on the ground that no demand was made. The court explained undue delay in following words:

While determining whether undue delay has occurred (resulting in violation of Right to speedy trial) one must have regard to all the attendant circumstances including nature of offence, number of accused and witnesses, the workload of the court concerned, prevailing local conditions and so on - what is called the systemic delays

In S.C. Advocates on Record Association v. UOI
 the Court pointed out that it may issue direction to assess the felt need and fix the strength of judges according to the need. 


In corruption cases,  the Court has emphasized speedy  justice and elimination of delay. Actually,  the Court asserted its power to quash proceedings for denial of the right in Santosh De v. Archana Guha
 In first appeal, prosecution was pending against the accused for last 14 years. Since the accused was not responsible for delay, the proceedings were quashed. In second appeal also  there was unexplained delay of 8 years and the Court held that it infringed the right to speedy trial. 


In Mahendra Lal Das v. State of Bihar
 the prosecution miserably failed to explain the delay of more than 13 years. The Court quashed the proceedings keeping in view the peculiar facts and circumstance of the case. Prosecution failed to explain delay. In Raj Deo Sharma v State of Bihar
 the petitioner was charged for offences under Prevention of Corruption Act. He filed application to quash the entire prosecution on the ground that more than 13 years had elapsed. The Court stated that rejection of the said application on the ground that there was only one special court of CBI functioning and a large number of cases were pending before it, was not proper. The Court surveyed a number of cases
 on fundamental right to speedy trial. It laid down certain directions with a view to supplementing the propositions laid down in Antulay case.


In cases of death penalty, the significance of fundamental right to speedy trial need not to be exaggerated keeping in view the evil consequences of inordinate delay. In Vatheeswaran
 the Court held that delay of more than two years would justify the conversion of death penalty to life imprisonment. Vatheeswaran was overruled in Sher Singh
 which held that mere delay of two years was not to be taken into consideration. Justice O. Chinnappa Reddy bypassed Sher Singh and followed his Vatheeswarn approach in Javed Ahamad
 by holding that all the circumstances justified the commutation of death penalty to life imprisonment. The confusion was removed by the Court in Triveni Ben v. State of Gujarat
 which rejected Vatheeswarn but accepted the authority of Sher Singh. It was held  that the delay in the disposal of mercy petition was relevant and no fixed time limit could be prescribed for the commutation of death penalty to life imprisonment. Delay in death penalty appears crucial. 

V. Concluding Observations


Inordinate delay has become a common feature of Indian legal system. A number of committees and the Law Commission of India in its various reports have made suggestions and recommendations for elimination of delay. A number of Steps have been formulated by State but the object of  speedy trial remains a myth and has not, so for, translated into reality. 


Ample provisions have been made in the code of Criminal Procedure, 1973 and  rules have been made under see 7 and 12 of the Police Act but delay continues to dominate the scene and object of speedy trial fails to click. One of the dynamic components of the judicial activism is reading of the fundamental right to speedy trial in art. 21 of the Constitution of India. By doing so, the judiciary has given additional acceleration to the object of speedy trials. A speedy trial means a speedy, quick or  expeditious  trial  but it is also true that a delayed trial is not necessarily an unfair  trial. No time limit can be fixed and the denial of the right will depend on the facts and circumstances of each case. If the accused is responsible for delay, no benefit can be derived by him. The right is available at all stages of the case, viz. investigation, inquiry, trial appeal, revision and retrial. The effects of the right are quashing of conviction, charge or issuance of appropriate directions as per the facts and circumstances of the case.  The right is available if the accused has invoked the jurisdiction of the Court. The Court has used strong terms to condemn delay in disposal of matters. 


There has been systematic evolution of the right to speedy trial in India. In beginning, the right developed in cases involving under trials etc. But later on it blossomed fully in cases involving corruption. It appears that time has come when the fundamental right to speedy trial should be expressly guaranteed by the Constitution. There is need to enact a new comprehensive law on the speedy trial of cases. Criminal laws should be suitably amended to achieve the object of speedy trial of offences. There should be awareness campaign for speedy trial of offences. the evil consequences of delayed trial deserve to be  given  widest possible publicity. There must be quick administration of death penalty at all stages. It is heartening to note that there is regular output of decisional material on the subject. 

(
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