200                                THE BANARAS LAW JOURNAL                                    [Vol.31
2002]            THE ROLE OF FOOD INSPECTORS IN MANAGING QUALITY….            199           


THE ROLE OF FOOD INSPECTORS IN MANAGING QUALITY OF FOOD ARTICLES UNDER THE PREVENTION OF FOOD ADULTERATION ACT, 1954 :A CRITICAL APPRAISAL

Umesh Kumar Singh*
I. INTRODUCTION

The Prevention of Food Adulteration Act, 1954 was passed to prevent adulteration of food articles. The adulteration of food articles is  considered to be an anti-social behaviour and requires concerned and determined onslaught. This is evident from the statement of objects and reasons of the Act which reads as under
:

Adulteration of foodstuffs is so rampant and the evil has become so widespread and persistent that nothing short of a somewhat drastic remedy provided for in the Bill can hope to change the situation. Only a concerned and determined onslaught on this most anti-social behaviour can hope to bring relief to the nation...

The above stated promise of the Bill, which turned into the Prevention of Food Adulteration Act, 1954 and came into force from June 1, 1955, still remained a promise on paper alone. Today, there is hardly any item of food which is not found adulterated in the market.

The Prevention of Food Adulteration Act, 1954 (hereinafter referred to as P.F.A. Act, 1954) is a complete and highly technical piece of legislation. The Rules (The prevention of Food Adulteration Rules, 1955) framed under the said Act deal with variety of matters like fixing standards of quality of various articles of food, the qualification, duty and  powers of food inspectors, collection, fastening and dispatch of samples, qualification of public analysts and  licensing procedures for packing and labeling of foods.

The most important feature of the P.F. Act, 1954 is that the offences under the Act attract strict liability and as such the requirement of mens-rea is totally excluded. The main offences which are made punishable under the Act are as under :

(1) 
Importation into India of any article of food which is adulterated, misbranded or whose sale is prohibited under the Act or the Rules framed thereunder.

(2) 
Importing into India any adulteration.

(3) 
Manufacture, storage, distribution or sale of any adulterated or misbranded article.

(4) 
Manufacture, storage and sale of any adulterant.

(5) 
Preventing Food Inspector from taking sample or exercising powers under the Act.

Further, according to Section 14 of the P.F. Act, 1954, a manufacturer  or distributor of or dealer in, any article of food is prohibited to sell such article to any vender unless he gives a warranty in writing in the prescribed form about the nature and quality of such article to the vendor. For this purpose the expression "distributor" includes a "commission agent". Section 14 A further imposes a duty upon every  vendor that if any Food Inspector requires so, the vendor shall disclose to him the name, address and other particulars of the person from whom he has purchased the articles of food. 

From the above, it is clear that alongwith the manufacturer, distributor or dealer the vendor is also held liable for the sale of any adulterated or misbranded article of food and he cannot take the defence that he was ignorant of the nature, substance or quality of the food sold by him.

To prevent, the adulteration of food article and maintaining the quality of foodstuffs under the P.F. Act, 1954 a prosecution  can be instituted by.

(1) the Central Government; or

(2) the State Government; or

(3) a person with the written consent of Central Government or State Government; or

(4) a person authorised in this behalf by general or special order by the Central Government or the State Government.

For instituting a prosecution for an offence, under Section 14 which deals with the obligation of manufacturers, distributors and dealers  to give warranty or under Section 14A which imposes an obligation upon the vendor to disclose the name and other details of persons from whom the article of food was purchased, no consent or permission is required from the government and the prosecution can be instituted by any person.

Further, a purchaser of  food can also institute a prosecution for any offence under the Act and no consent or permission is required from the Central or State Government for doing so; the only condition attached to the right of the purchaser is that he will have to produce in the court a copy of the report of the public analyst
 alongwith the complaint.

Although the P.F. Act, 1954 as stated earlier came into operation from June, 1, 1955, it had not succeeded in achieving its objectives as is evident from the confessional statement made by the Government in the "Statement of objects and Reasons" of the Prevention of Food Adulteration (Amendment) Bill, 1976 (which was later on passed as Act of 34 of 1976), which is as under
 :

"Adulteration of food article is rampant in the country  and has become a grave menace to the health and well-being of the community. It makes a heavy dent in the already low nutritional standards and the benefits of many public health programmes on which large sums of money are spent, are insidiously undermined. Keeping in view the gravity of problems and the growing  danger which it poses to the health of the nation, it has become necessary to amend the Prevention of Food Adulteration Act, 1954 so as to plug loopholes and provide for more stringent and effective measures with a view to curb the menace".

The Amending Act, 1976 provides deterrent  punishment to the extent of life imprisonment with a minimum of three years' imprisonment under Section 16(1B) for habitual food adulterators. If the produce when consumed by person is likely to cause death or grievous hurt. By this Amendment a provision for summary trial under Section 16-A was provided for food adulterators.

Despite stringent punishment the menace of food adulteration is not minimised. It is said that no law is self-executing. The effectiveness of any law depends upon its successful implementation. For effective implementation of the P.F. Act, 1954 and for maintaining the quality of food articles, the role of Food Inspector assumes immense importance. In the following pages a modest attempt has been made to evaluate the role of food Inspectors in maintaining the quality of food articles.

II. THE APPOINTMENT OF FOOD INSPECTORS

Section 9 of the P.F. Act, 1954 empowers the Central Government and the State Governments to appoint such persons, by notification  in the official Gazette, having the prescribed  qualifications to be Food Inspectors for such local areas as may be assigned to them by the Central  Government or the State Government. A person having financial interest in the manufacture, import or sale of any food article is not eligible to be appointed as a Food Inspector. To enable the Food Inspector to perform his duties without any obstruction, he is declared by the Act, a public servant under Section 21 of the Indian Penal Code, 1860.

The essential qualifications for the appointment of Food Inspector are prescribed  under  Rule 8 of the Prevention of Food Adulteration Rules, 1955 (hereinafter referred as Rules) which are as under :

A person shall not be qualified for appointment  as Food Inspector unless he-

(a) is a medical officer in charge of health administration of a local area; or

(b) is a graduate in medicine and received at least one month's training in food inspection and sampling work approved for the purpose by the Central Government or a State Government; or

(c) is a graduate in Science with Chemistry as one of the subjects or is a graduate in Agriculture or Public Health or Pharmacy or in Veterinary. Science or a graduate in Food Technology or Dairy Technology or ir a diploma-holder in Food Technology or Dairy Technology from a university or institution established in India by law or has equivalent qualifications recognized and notified by the Central Government for the purpose and has received three months satisfactory training in food inspection and sampling working under a Food (Health) Authority or in an institution approved for the purpose by Central Government.

Provided that the training in food inspection and sampling work obtained prior to the commencement of the [Rule 3 of the Prevention of Food Adulteration (Fourth Amendment) Rules, 1976] in any of the laboratories under the control of -

(i) a public analyst appointed  under the Act; or

(ii) a fellow of the Royal Institute of Chemistry of Great Britain (Branch E); or 

(iii) any Director, Central Food Laboratory;

or the training obtained under a Food (Health) Authority prior to the commencement of the Prevention of Food Adulteration (Amendment) Rules, 1980 shall be considered to be equivalent for the purpose of the requisite training under these rules :

[Provided further  that a person who is a qualified Sanitary Inspector having experience as such for a minimum period of one year and has received at least three months' training in whole or in parts of food inspection, and sampling work, may be eligible for appointment as Food Inspector, up to the period ending on the 31st March, 1985, and may continue as such if so appointed even  through he does not fulfil the qualifications laid down in Cls. (a) to (c)]:

Provided also that nothing in this rule shall be construed to disqualify any person who is a Food Inspector on the commencement of the Prevention of Food Adulteration (amendment) Rules, 1980 from continuing as such after such commencement].

The requisite qualifications  required for the appointment of Food Inspectors have been quoted in extenso above because the appointment of Food Inspector with deficient qualification or without requisite qualification  can be challenged in the High Court through a writ of quo warranto. The qualifications prescribed are essential for a person to be appointed to the post. The appointment without requisite qualification is per se illegal. 

There are divergent views of the High Courts regarding the impact on cases launched by Food Inspectors appointed without requisite qualifications laid down in Rule 8. In Corporation of Madras v. M.D. Mudaliar
 the Madras High Court held that mere failure to undergo the required period of training would not entitle the accused to ask for acquittal on the ground that the proceedings are vitiated because of disqualification of the Inspector. On the other hand the Madhya Pradesh High Court in Genda Lal v. State of M.P.
 held that the sample of milk was not taken by a competent food Inspector and hence set aside the conviction and sentence of  the accused  and allowed the revision. In this case the Food Inspector had not undergone the requisite  training of three months to undertake food inspection and sampling work.

Further it has been held by the Supreme Court in State of U.P. v. Hanif
 and  in State of A.P. v. K. Ramchandra Reddy
 that the Food Inspector was not competent to take sample before the publication of notification regarding his appointment in the official gazette. The area in which the food Inspector will function must also be notified by the Central or State Government. A Food Inspector is not authorised to collect sample outside the area assigned to him in the notification and if he takes sample outside area assigned to him the entire proceedings and trial shall be vitiated.
 Food Inspectors are public servants within the meaning of Section 21 of the Indian Penal Code, 1860 and consequently any act done by them in discharge of their duties are exonerated from any criminal liability. A Food Inspector is entitled to all protections which  a public servant is entitled to under law. A food Inspector is not a police officer like a custom officer and the statements made before him are not rendered inadmissible under Section 25 of the Indian Evidence Act, 1872.

III. DUTIES OF FOOD INSPECTORS

Rule 9 of the Prevention of Food Adulteration Rules, 1955 lays down the duties of a Food Inspector. His duty is to inspect, as frequently as may be prescribed by the Food (Health) Authority or local authority, all establishments licensed for  manufacture, storage or sale of an article of food within the areas assigned  to him and to satisfy himself that the conditions of licences are being followed and observed.

It is the duty of the Food Inspector to procure and send for analysis, if necessary, samples of any articles of food, which he has reason to suspect, are being manufactured, stocked or sold or exhibited for sale in contravention of the provisions of the Act or the Rules framed thereunder. The Food Inspector is duty bound to investigate any complaint which may be made to him in writing in respect of any contravention of the provisions of the Act or the Rules framed thereunder. If authorised by the Health officer of Food (Health) Authority of the local area, the Food Inspector can detain the imported packages which he has reasons to suspect contain food, the import or sale of which is prohibited.

IV. POWERS OF FOOD INSPECTOR 
Section 10 of the P.F. Act, 1954 lays down the powers of Food Inspectors. He has powers to take samples of any article of food from (i) any person  selling such articles; (ii) any person who is in the course of conveying, delivering or preparing to deliver such articles to a purchaser or consignee; (iii) a consignee after delivery of such article to him and (a) to send such sample for analysis to the public analyst for the local area within which sample has been taken; (b) with previous approval of the local (Health) Authority or Food (Health) Authority to prohibit  the sale of any article of food in the interest of public health.

A  Food Inspector is empowered to enter and inspect any place where any article of food is manufactured, or stored for sale or stored  for manufacture of any other article of food for sale or exposed or exhibited for sale or where any adulterant is manufactured or kept, and take samples of such articles of food or adulterant for  analysis.
 If any article intended for food appears to any Food Inspector to be adulterated or misbranded, he may seize such article and take sample of such article and submit it for analysis to the public analyst.
 When any article of food seized is of perishable nature and the Local (Health) Authority is satisfied that such article of food is so deteriorated that it is unfit for human consumption, the said authority may after giving notice in writing to the vendor, cause the same to be destroyed.

The Food Inspector is authorised to break open any package containing food article or to break open the door of the premises where any article of food may be kept for sale. This power to break open the package or door can be exercised only when the owner refuses to open the package or the door of premises, and while entering upon and inspecting any place, the Food Inspector is required follow the provisions of Cr.P.C. with regard to search and inspection of a place by any police officer executing  a search warrant.

The Food Inspector is also authorised to seize any adulterant found in the possession of or in the premises occupied by any manufacture or distributor of or dealer in, any article of food, and submit a sample of such adulterant for analysis to a public analyst.

The Food Inspector may exercise the powers of a police officer (under Section 42 of Cr.P.C. 1973) for the purposes of ascertaining the true name and residence of the person from whom a sample is taken or an article of food is seized.

Although Section 10 of the P.F. Act, 1954 enumerates the powers of Food Inspectors, sub-section (9) of Section 10 of the Act fastens criminal liability in the following cases : (i) If the Food Inspector seizes any article of food or adulterant vexatiously or without any reasonable grounds of suspicion, and (ii) commits  any other act to the injury of any person without having reason to believe that such act is necessary for execution of his duty. The minimum  sentence prescribed is fine of rupees five hundred and it may extend to one thousand rupees. Criminal liability arises if the act is not bonafide in due discharge of duty or with a  motive to harass the person. Since  wide powers have been given to the food inspectors, so it is made penal if the actions are not taken in good faith.

Thus, it is clear that through the heading of Section 10 is powers of Food Inspector bust apart from enumerating powers, the section deals with limitations of powers. It also aims at prevention of abuse of powers and protection from harassment as a result of whimsical or capricious exercise of powers.

V. THE PROCEDURE FOR TAKING SAMPLE

The procedure for taking samples is laid down in Section 11 of the P.F. Act, 1954. The Food Inspector after taking sample will serve then and there a notice in writing of his intention to have the sample analysed. He will divide the sample into three parts and seal and fasten  up each part in such a manner as its nature permits and take signatures or thumb impression of the person from whom the sample has been taken and if he refuses to put his signature and thumb impression, the Food Inspector shall call upon one or more witnesses and take his or their signatures or thumb impression. The Food Inspector will send one part for analysis to the public analyst  under intimation to the Local (Health) Authority and send the remaining two part to the Local (Health) Authority as well.

It is clear from the above that Food Inspectors play pivotal role in maintaining the food quality by carrying their duties and are primarily responsible for taking the samples and making search and seizure of  adulterated articles of food.

VI. CONCLUSION AND SUGGESTIONS

Despite the stringent  provisions in the Act and the Rules against adulteration of food and the quality control machinery with vast powers and the heavy punishment for the offenders the fact remains that everyone is getting adulterated and misbranded food articles to the peril of his health. This is due to certain specific reasons.

1. 
After talking to some Food Inspectors in Varanasi and Lucknow during our research work, we found that one of the primary reasons for non-implementation of the provisions of the Act is political interference. A Food Inspector hardly touches any manufacturer, distributor or big vendors due to political interference only small vendors are prosecuted. This fact is testified by the following observation of the Apex Court in Ganeshmal Jasraj v. Government of Gujarat and another
 "ordinarily it is not the small retailers who adulterate the articles of food sold by  them. Yet it is only the small  retailers who are caught by the Food Inspectors and the investigative  machinery of the food department does not for some curious and inexplicable reason turn its attention to the wholesalers and manufacturers. It is only the small flies which get caught in the web of these laws while the bigger ones escape. This syndrome of soft justice to big economic criminals and  harsh justice to the humbler offenders is a systematic weakness which affects the credibility of the rule of law itself". Unless big manufacturers, distributors or big vendors are caught and prosecuted the menace of food adulteration can not be eliminated.

2. 
The second reason is larger area with less means of mobility. One Food Inspector has to look after more than one lakh population. Most of the population is  spread over number of towns and villages. He is not provided with any vehicle and thus is not able to cover all the towns and villages in his jurisdiction. To overcome this problem number of Food Inspector should be increased Food Inspectors  be provided vehicles. Their and also area  of jurisdiction should also be made shorter.

3. 
The Food Inspector is generally prevented  by the Shopkeepers to take samples. They put physical resistance and threaten the Food Inspectors with physical injury. It will be appropriate if a special police squad of one police Inspector and some constables is constituted to help the Food Inspector to perform his duty effectively and safety.

4. 
The Annual Report on the Prevention of  Food Adulteration Act, 1954, years 1982-1986. Ministry Food and Consumer Affairs, New Delhi reveals that during the period  of 1982-86 although  6, 31, 433 samples were examined and 12.37% samples were found adulterated only in 84.68% cases prosecution  were launched. Further, out of the prosecution so launched only in 33.27% cases convictions were made and in 33.58% cases accused were acquitted and 33.15% cases remained undisposed. The large number of acquittals  were due to non-observance of technicalities by the Food Inspectors. This shows that Food Inspectors were not provided with adequate training. It is  submitted that Food Inspectors, who play key role in implementing the  provisions of the P.F. Act, 1954 and maintaining the quality of food articles, be properly trained.

5. 
During an interview many Food Inspectors, complained of their poor service conditions. It is submitted that service conditions of Food Inspectors should be made lucrative to attract qualified persons.

(
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